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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR. 

Whether the sentencing court properly sentenced the

defendant to an indeterminate sentence when the legislative history

of RCW 9.94A.507 and 9. 94A.030 clearly indicate that the

legislature intended for .507( 1)( b) to refer to sex offenses listed in

030( 38)( b) and any other interpretation would create an absurd

result? 

2. Is the defendant entitled to specific performance of a plea

agreement when the agreed upon sentence would impose an illegal

sentence? 

B. STATEMENT OF THE CASE. 

1. Facts

Richard Sherwood Martell, hereinafter " defendant," pleaded guilty

pursuant to a plea agreement to Possession of Depictions of a Minor

Engaged in Sexually Explicit Conduct in the Second Degree. CP 29- 42. 

Defendant stipulated that he had prior sex offense convictions for Rape of

a Child in the First Degree and Child Molestation in the First Degree. CP

26-28, RP 4. Defendant was sentenced to the low end of a standard range

sentence of 43 months incarceration, the agreed upon sentence. Id.; RP

131. 

The verbatim reports of proceedings from both sentencing dates are contained in one
volume. 
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Following sentencing, the Department of Corrections Record

Management Supervisor sent an email to both parties that they believed

the defendant should have been sentenced to an indeterminate sentence

under RCW 9.94A.507 due to his prior sex offense convictions. See CP

43- 70 ( Exhibit 1). The State subsequently moved to amend the Judgement

and Sentence in order for the defendant to be resentenced to an

indeterminate term with a minimum period of incarceration of 43 months

and a maximum of 60 months. CP 71- 132; RP 33. Defendant opposed

resentencing and asked for specific performance of the plea agreement. CP

43- 70. The State disagreed and argued that specific performance was not

an appropriate remedy as it would result in an illegal sentence. RP 28. 

Following oral argument, the court ruled that the defendant had the option

of either withdrawing his guilty plea or to be sentenced to an

indeterminate sentence as the mistake in the original sentence was a

mutual mistake. RP 30. The defendant elected not to withdraw his guilty

plea and was subsequently sentenced to a period of confinement between

43 and 60 months. RP 31, 35- 36; CP 133- 146. 

Defendant timely filed an appeal. CP 147- 173. 
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C. ARGUMENT. 

THE SENTENCING COURT PROPERLY SENTENCED

THE DEFENDANT AS HE QUALIFIES FOR AN

INDETERMINATE SENTENCE UNDER RCW

9. 94A.507. 

A trial court may only impose sentences which are authorized by

statute. State v Barnett, 139 Wn.2d 462, 464, 987 P. 2d 626 ( 1999). When

a trial court exceeds its statutory authority under the Sentencing Reform

Act, it commits reversible error. State v. Hale, 94 Wn. App. 46, 53, 971

P. 2d 88 ( 1999). 

RCW 9.94A.507, titled " Sentencing of Sex Offenders," provides

that a sex offender who is sentenced under that statute, shall be sentenced

to an indeterminate sentence. RCW 9.94A.507( 3)( a). In the present case, 

to be sentenced to an indeterminate sentence, the defendant must not be a

persistent offender and must have committed a prior offense listed in

RCW 9. 94A.030( 3 1)( b). See RCW 9.94A.507( 1)( b). However, RCW

9.94A.030( 3 1)( b) does not exist. See RCW 9.94A.030( 31). Instead, as

argued below, the defendant should be sentenced to an indeterminate

sentence if he committed a prior sex offense listed in RCW

9.94A.030( 38)( b). 
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a. The legislative history of 9.94A.030 clearly
indicates that the legislature intended RCW

9. 94A.507( 1)( b) to refer to what is now

codified as RCW 9. 94A.030( 38)( b). 

RCW 9.94A.507 was recodified from RCW 9. 94A.712 pursuant to

2008 c 231 § 56(4). See Appendix A. In the same bill, RCW

9.94A.030(33), entitled " Persistent offender" was renumbered as RCW

9.94A.030( 31). See Appendix B. RCW 9. 94A.030( 3 1)( b) listed numerous

sex offenses which would qualify an individual as a persistent offender. 

Id. RCW 9. 94A.712( 1)( b), which previously referred to .030( 33), was then

amended to read that to be sentenced to an indeterminate sentence, the

offender must have a previous conviction under RCW 9. 94A.030( 3 1)( b). 

Id. Clearly, this shows that the legislature' s intent was to have . 507( 1)( b) 

refer to the definition for "Persistent offender." 

Over the subsequent seven years, the subsection numbers for .030

were amended as the legislature added and removed definitional phrases. 

However, the legislature never updated .507( 1)( b) to refer to the proper

subsection of .030 to which .507( 1)( b) was referencing. The Reviser' s

note for .507 makes this clear. It states: 

1) The reference to RCW 9. 94A. 03 0( 3 1)( b) was

apparently in error. The reference should be to RCW
9.94A.030( 34)( b). RCW 9.94A.030 was

subsequently amended by 2010 c 224 § 1 and by
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2010 c 274 § 401, changing subsection ( 34) to
subsection ( 35). 

See Appendix C. The title for what was amended in 2010 c 274 § 401 to

subsection (35) is " Persistent offender" and contained identical language

to the language when .712 was recodified as . 507. See Appendix C. Again, 

this demonstrates that the legislature intended to have . 507( 1)( b) refer to

the subsection on " Persistent offender" as there were no changes in the

reference to .030. 

Unfortunately, after the 2010 amendments, the Reviser' s notes

become inaccurate. The Reviser' s notes state that in the amendments

resulting from 2011 c 87 § 2, subsection (3 5) was renumbered as

subsection ( 36). See Appendix C. However, subsection ( 35) was actually

renumbered as subsection (37). See Appendix E. After 2010 c 274 § 401

was enacted, .030 had 55 subsections. See Appendix D. Once 2011 c 87 § 

2 was enacted, .030 had 57 subsections. See Appendix E. The two new

subsections were subsection (29), the definition for "Homelessness" or

homeless," and subsection ( 3 1) for the definition of "Minor child." Id. 

Because the subsections for .030 are arranged alphabetically, the two new

subsections would have changed the subsection number for " Persistent

offender" by two since both " Homelessness" and " Minor child" are

alphabetically superior to " Persistent offender." The two additions would
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thus require " Persistent offender" to be renumbered from subsection ( 35) 

to (37). This is exactly what happened and explains the error in the

Reviser' s notes. 

RCW 9.94A.030' s subsections were renumbered one final time

prior to defendant' s sentencing with the enactment of 2015 c 287 § 1. 

There, subsection ( 3 7) was renumbered as ( 3 8) due to a new definitional

phrase added for "Electronic monitoring." See Appendix F. Again, the

language for subsection ( 38)( b) continued to list the same crimes as had

been listed ever since " Persistent offender" was codified as . 030( 31) in

2008 c 231 § 23, the same bill that created . 507 through recodification of

the numbering of the RCWs. 

Based upon the title of 9.94A.507, legislative history of the text

and the clear, unambiguous meaning behind the statute, 
I

it is clear that the

legislature intended for .507( 1)( b) to refer to the crimes listed under

030( 38)( b) for persistent offenders. Any other such interpretation would

go directly against the legislature' s clear intentions and the purpose and

meaning of the statute. Here, because the defendant was previously

convicted of both Rape of a Child in the First Degree and Child

Molestation in the First Degree, both of which are enumerated offenses in

030( 38)( b), he is subject to indeterminate sentencing. CP 26-28, RP 4. As

such, this Court should affirm the sentencing court' s finding that the
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defendant was subject to an indeterminate sentence and affirm the

defendant' s indeterminate sentence. 

b. The provisions of RCW 9.94A. 507( 1)( b) 

would render an absurd result if it referred to

any provision other than RCW

9.94A.,030( 38)( b). 

A statute is ambiguous if it can reasonably be interpreted in two or

more ways. Payseno v. Kitsap County, 186 Wn. App. 465, 469, 346 P. 3d

784 ( 2015). However, a statute is not ambiguous if different

interpretations are conceivable. Id. If the statute can still be interpreted in

multiple ways after a plain meaning review, than the statute is ambiguous

and a court must rely on statutory construction, legislative history, and

relevant case law to determine legislative intent. State v. Rice, 180 Wn. 

App. 308, 313, 320 P. 3d 723 ( 2014). When the plain language of the

statute is unambiguous, the legislative intent is apparent and a court will

not construe the statute otherwise. State v. J.P., 149 Wn.2d 444, 450, 69

P. 3d 318 ( 2003). Statutory construction is a question of law that is

reviewed de novo. State v. Soto, 177 Wn. App. 706, 713, 309 P. 3d 596

2013). 

When a court interprets a statute, it is a well-established rule that

absurd results are to be avoided. State v. Burke, 92 Wn.2d 474, 478, 598

P. 2d 395 ( 1979). If the legislation as written would create an absurd result, 
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the Washington Supreme Court has created a narrow exception to allow

courts to fix deficient legislation. State v. Albright, 144 Wn. App. 566, 

568, 183 P. 3d 1094 ( 2008). In State v. Taylor, 97 Wn.2d 724, 728, 649

P. 2d 633 ( 1982), the Court recognized three categories of cases which

involve deficient legislation. In the first category, the statute contains an

omission or mistake, but the court can determine the rational basis for the

literal language of the statute. State v Taylor, 97 Wn.2d at 729. The

second category is where an omission in the legislation creates

inconsistencies which curtain the statute' s effectiveness, but the omitted

language is not required to read the statute rationally. Id. In the third

category, the legislature' s error renders the plain reading of the statute

absurd or undermines its purpose. Id at 730. A court may modify the

statute only in cases in the third category and only if doing so is required

to make the statute rational. Id. at 729 ( quoting McKay v. Dept ofLabor

Indus., 180 Wn. 191, 194, 39 P. 2d 997 ( 1934)). 

Here, it is clear that RCW 9.94A.507 is deficient legislation. 

507( 1)( b) refers to RCW 9.94A.030( 3 1)( b). However, as previously

mentioned, .030( 31)( b) does not exist. See RCW 9.94A.030( 31). As the

subsection does not exist, it is necessary for the courts to correct the

mistake of the legislature based upon the plain reading of the statute in

order to prevent an absurd result. Any interpretation of 9. 94A.507( 1)( b) 
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referring to any definitional phrase other than .030( 38) for " Persistent

Offender" would have an absurd result. As previously mentioned, the title

for .507 is " Sentencing of sex offenders." . 030( 38) is titled " Persistent

offender." Subsection (b) lists six different sex offenses and nine

additional felonies, if they are found to have been committed with a sexual

motivation, which make a defendant a persistent sex offender. RCW

9.94A.030( 38)( b). Clearly, the sentencing of sex offenders should include

offenses that are defined as sex offenses or committed with sexual

motivation. 

The defendant argues that .507( 1)( b) is meant to refer to . 030( 37) 

titled " Pattern of criminal street gang activity." See Brf. of App, at 5- 6. 

This is based on the argument that the mistake in the Reviser' s notes for

the references in .507 to .030 are accurate, even though the notes do not

account for a change in the numbering scheme of RCW 9.94A.030 as a

result of the enactment of 2011 c 87 § 2. See Appendix C. However, this

interpretation would lead to an absurd result. First, it would be absurd to

believe that the legislature intended that in order to sentence an individual

convicted of a sex offense to an indeterminate sentence, they must have a

pattern of criminal street gang activity, not that they have a history of

committing sex offenses. Second, . 030( 37)( b) does not list any crimes, but

rather states that the crimes listed in .030( 37)( a) must have been
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committed after July 1, 2008 for the statute to apply. RCW 9. 94A.030( 37). 

It would be absurd to interpret that the legislature intended to reference the

date that a crime occurred instead of specific crimes when .507 states that

it applies when a defendant " has a prior conviction for an offense listed in

RCW 9.94A.030( 3 1)( b)." RCW 9.94A.507( 1)( b). As . 030( 37)( b) lists no

offenses, it is obvious that .507 does not refer to that subsection. Thus, the

only rational subsection that would not lead to an absurd result is

030( 38)( b), which lists sex offenses. Defendant even concedes that if the

State' s argument is correct, he would be subject to an indeterminate

sentence based upon his past convictions. See Brf. of App. at 6. 

Because an interpretation where RCW 9.94A.507( 1)( b) refers to a

statute other than RCW 9.94A.030( 38)( b) would lead to an absurd result, 

this Court should find that .507( 1)( b) refers to . 030( 38)( b) and thus, affirm

the defendant' s indeterminate sentence. 

2. SPECIFIC PERFORMANCE OF A PLEA AGREEMENT

CANNOT OCCUR WHEN THE AGREED UPON

SENTENCE IS AN UNLAWFUL SENTENCE. 

Plea agreements are contracts and the law imposes on the State an

implied promise to act in good faith. State v. Harrison, 148 Wn.2d 550, 

556, 61 P. 3d 1104 ( 2003). Specific performance of a plea agreement is a

remedy that is available to compel the State to follow through with its

promises. State v. Barber, 170 Wn.2d 854, 872- 872, 248 P. 3d 494 ( 2011). 
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However, specific performance is not available and cannot be used to bind

the court in the case of an illegal sentence that is based on mutual mistake. 

Id. A defendant may however, withdraw his plea based upon the mutual

mistake. In re Combs, 176 Wn. App. 112, 120, 308 P. 3d 763 ( 2013). 

Here, the defendant is asking for the court to impose specific

performance of his plea agreement. See Brf. of App. at 7, 9. However, the

defendant is not entitled to specific performance as a remedy. As

previously discussed, the defendant was properly sentenced to an

indeterminate sentence. If the court were to have ordered specific

performance of the plea agreement such would have been an unlawful

sentence. The sentencing court followed the proper procedures and gave

the defendant the option of withdrawing his plea agreement and the

defendant declined to do so. RP 30- 31. Any other remedy would have

been unlawful. As such, the defendant is not entitled to specific

performance as a remedy. 

D. CONCLUSION. 

This Court should affirm the sentencing court' s finding that the

defendant was subject to an indeterminate sentence. The legislative history

of RCW 9. 94A.507 and 9. 94A.030 clearly indicate that the legislature

intended that the sentencing of sex offenders would be indeterminate if an

individual had committed a prior sex offense listed in .030( 38)( b), which

the defendant has. Any interpretation otherwise would create an absurd

result. Further, specific performance of the plea agreement would be an

11 - Martell Brief (9.94A.507 Stat.Interp). docx



unlawful sentence. As such, the defendant' s indeterminate sentence should

be affirmed. 

DATED: February 7, 2017. 

MARK LINDQUIST

Pierce County
Prosecuting Attorney

MICHE LRVElt

Deputy Prosecuting Attorney
W§B# 4

I 

Nathaniel Block

Rule 9 Legal Intern
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APPENDIX "A" 

2008 Wash. Legis. Serv. Ch. 231 Sec. 56 ( H.B. 2719) 



NEW SECTION. Sec. 56. ( 1) The following sections are recodified as part of a new chapter in Title
9 RCW: RCW 9. 94A.628, 9. 94A.634, 9. 94A.700, 9. 94A.705, and 9. 94A. 710. 

WA ST 9. 94A.610, 9.94A.612, 9. 94A.614, 9. 94A.616, 9. 94A.618, 9. 94A. 620 >> 

WA ST 72. 09 >> 

2) RCW 9. 94A.610 ( as amended by this act), 9. 94A. 612 ( as amended by this act), 9.94A.614, 
9. 94A.616, 9. 94A.618, and 9. 94A.620 are each recodified as sections in chapter 72. 09 RCW. 

3) Sections 51 through 54 of this act are added to the new chapter created in subsection ( 1) of this
section. 

4) The code reviser is authorized to improve the organization of chapter 9. 94A RCW by
renumbering existing sections and adding subchapter headings. 

5) The code reviser shall correct any cross- references to sections affected by this section in other
sections of the code. 



APPENDIX " B" 

2008 Wash. Legis. Serv. Ch. 231 Sec. 23 ( H.B. 2719) 



Sec. 23. RCW 9. 94A.030 and 2006 c 139 s 5, 2006 c 124 s 1, 2006 c 122 s 7, 2006 c 73 s 5, and
2005 c 436 s 1 are each reenacted and amended to read as follows: 

WA ST 9. 94A.030 >> 

Unless the context clearly requires otherwise, the definitions in this section apply throughout this
chapter. 

1) " Board" means the indeterminate sentence review board created under chapter 9. 95 RCW. 
2) " Collect," or any derivative thereof, "collect and remit," or "collect and deliver," when used with

reference to the department, means that the department, either directly or through a collection
agreement authorized by RCW 9. 94A.760, is responsible for monitoring and enforcing the offender's
sentence with regard to the legal financial obligation, receiving payment thereof from the offender, 
and, consistent with current law, delivering daily the entire payment to the superior court clerk
without depositing it in a departmental account. 

3) " Commission" means the sentencing guidelines commission. 
4) " Community corrections officer' means an employee of the department who is responsible for

carrying out specific duties in supervision of sentenced offenders and monitoring of sentence
conditions. 

5) " Community custody" means that portion of an offender's sentence of confinement in lieu of
earned release time or imposed+ rsuaetGu1/ 9.J4A: 86{ b} ` 94A 669 t# ot gb J44&7

9:944.694. 94A: 7 -0a tbfot g 94A, ofd -944 as part of a sentence and served in the

community subject to controls placed on the offender's movement and activities by the
department. FoFoffenders placedon- ty_-eustody-for-c4i - afters I- 
2400--the-depar ment-shall access 4he offender's rick of reeffense and

ma„ establosh and y
conditions of community custody, +n-add+tion-to-th- osear osed- y-the-cou-r- based -upon-the 4sk-to
community -safety. 

6) " Community custody range" means the minimum and maximum period of community custody
included as part of a sentence under RCW 9.94A.715, as established by the commission or the
legislature under RCW 9.94A.850 for crime&—committed oaor-after-July 4-; 2400. 

7) ` Community -placement" mean ## at-period-during-whic4i--t-he-o##ender +s -subject --to ihe-conditions
of community custody -and/or postreleasesuperv+sfora; kiicl begins eitkieF upon ser pletion of the
term- of-confinement-{postrelease supe4•vision)-GF-at-suc," 4T4e-as the offender is transfeffed-to. 

community custody fn lieu of-
earnese Comm un o#sr}tireEy

community-eustody_,-entPrel,r, y- po: treleasesuper-v+siert-erstekinatien of the two. 
8) "Community protection zone" means the area within eight hundred eighty feet of the facilities

and grounds of a public or private school. 

9)(8) " Community restitution" means compulsory service, without compensation, performed for the
benefit of the community by the offender. 

1.4) "Community sup a period of time

to crime -related prohibitions and other sentence -conditions imposed -by a court -pursuant -to this
chapter -or R-G_W 46. 52. 20011-31

or 46_61. 5 here the n-nL,rf finds that any offender has a chemical
dependency that has contributed -to his -or her of#ense tfieonditior+s ofsupervision-rrray, subject -to
available -resources, 4PG ude-treatment-l=orpurposes ofthe inf„ «erstatestate

supervision-ef-parolees-and-pr atioii rc pr ni o ca, 7; unet+onal

equivalent -of -probation considered the n by other --state
11)( 9) " Confinement" means total or partial confinement. 

12)( 10) " Conviction" means an adjudication of guilt pursuant to Titles 10 or 13 RCW and includes a

verdict of guilty, a finding of guilty, and acceptance of a plea of guilty. 
13)( 11) " Crime -related prohibition" means an order of a court prohibiting conduct that directly

relates to the circumstances of the crime for which the offender has been convicted, and shall not be

construed to mean orders directing an offender affirmatively to participate in rehabilitative programs
or to otherwise perform affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department. 



14)( 12) " Criminal history" means the list of a defendant' s prior convictions and juvenile
adjudications, whether in this state, in federal court, or elsewhere. 

a) The history shall include, where known, for each conviction ( i) whether the defendant has been
placed on probation and the length and terms thereof; and ( ii) whether the defendant has been
incarcerated and the length of incarceration. 

b) A conviction may be removed from a defendant's criminal history only if it is vacated pursuant to
RCW 9.96.060, 9.94A.640, 9. 95. 240, or a similar out-of-state statute, or if the conviction has been
vacated pursuant to a governor's pardon. 

c) The determination of a defendant's criminal history is distinct from the determination of an
offender score. A prior conviction that was not included in an offender score calculated pursuant to a

former version of the sentencing reform act remains part of the defendant' s criminal history. 
15) 13 " Day fine" means a fine imposed by the sentencing court that equals the difference

between the offender's net daily income and the reasonable obligations that the offender has for the
support of the offender and any dependents. 

16-).(141 " Day reporting" means a program of enhanced supervision designed to monitor the
offender's daily activities and compliance with sentence conditions, and in which the offender is
required to report daily to a specific location designated by the department or the sentencing court. 

17)( l 5) " Department" means the department of corrections. 
18) " Determinate sentence" means a sentence that states with exactitude the number of actual

years, months, or days of total confinement, of partial confinement, of

community st+peFv+sio-n custody, the number of actual hours or days of community restitution work, 
or dollars or terms of a legal financial obligation. The fact that an offender through earned release
can reduce the actual period of confinement shall not affect the classification of the sentence as a

determinate sentence. 
1- 9-)(17) " Disposable earnings" means that part of the earnings of an offender remaining after the

deduction from those earnings of any amount required by law to be withheld. For the purposes of
this definition, " earnings" means compensation paid or payable for personal services, whether

denominated as wages, salary, commission, bonuses, or otherwise, and, notwithstanding any other
provision of law making the payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically includes periodic payments pursuant to
pension or retirement programs, or insurance policies of any type, but does not include payments
made under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050, or Title 74 RCW. 

20)LU8 " Drug offender sentencing alternative" is a sentencing option available to persons
convicted of a felony offense other than a violent offense or a sex offense and who are eligible for
the option under RCW 9. 94A. 660. 

2-14LU9 " Drug offense" means: 
a) Any felony violation of chapter 69. 50 RCW except possession of a controlled substance ( RCW

69. 50.4013) or forged prescription for a controlled substance ( RCW 69.50.403); 

b) Any offense defined as a felony under federal law that relates to the possession, manufacture, 
distribution, or transportation of a controlled substance; or

c) Any out-of-state conviction for an offense that under the laws of this state would be a felony
classified as a drug offense under (a) of this subsection. 

22)( 20) " Earned release" means earned release from confinement as provided in RCW 9. 94A.728. 
23)(21) " Escape" means: 

a) Sexually violent predator escape ( RCW 9A. 76. 115), escape in the first degree ( RCW

9A. 76. 110), escape in the second degree ( RCW 9A. 76. 120), willful failure to return from furlough

RCW 72.66. 060), willful failure to return from work release ( RCW 72. 65. 070), or willful failure to be

available for supervision by the department while in community custody ( RCW 72. 09. 310); or
b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as an escape under ( a) of this subsection. 
24) 22 " Felony traffic offense" means: 
a) Vehicular homicide ( RCW 46. 61. 520), vehicular assault (RCW 46.61. 522), eluding a police

officer (RCW 46.61. 024), felony hit-and- run injury -accident (RCW 46.52.020(4)), felony driving while



under the influence of intoxicating liquor or any drug ( RCW 46.61. 502( 6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug ( RCW 46.61. 504(6)); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a felony traffic offense under ( a) of this subsection. 

25)(23) " Fine" means a specific sum of money ordered by the sentencing court to be paid by the
offender to the court over a specific period of time. 

26)(24) " First-time offender" means any person who has no prior convictions for a felony and is
eligible for the first-time offender waiver under RCW 9. 94A.650. 

27)(25) " Home detention" means a program of partial confinement available to offenders wherein
the offender is confined in a private residence subject to electronic surveillance. 

2-8)( 26) " Legal financial obligation" means a sum of money that is ordered by a superior court of the
state of Washington for legal financial obligations which may include restitution to the victim, 
statutorily imposed crime victims' compensation fees as assessed pursuant to RCW 7. 68. 035, court
costs, county or interlocal drug funds, court-appointed attorneys' fees, and costs of defense, fines, 
and any other financial obligation that is assessed to the offender as a result of a felony conviction. 
Upon conviction for vehicular assault while under the influence of intoxicating liquor or any drug, 
RCW 46.61. 522( 1)( b), or vehicular homicide while under the influence of intoxicating liquor or any
drug, RCW 46.61. 520( 1)( a), legal financial obligations may also include payment to a public agency
of the expense of an emergency response to the incident resulting in the conviction, subject to RCW
38. 52.430. 

2-9)(27) " Most serious offense" means any of the following felonies or a felony attempt to commit
any of the following felonies: 

a) Any felony defined under any law as a class A felony or criminal solicitation of or criminal
conspiracy to commit a class A felony; 

b) Assault in the second degree; 

c) Assault of a child in the second degree; 

d) Child molestation in the second degree; 
e) Controlled substance homicide; 

f) Extortion in the first degree; 

g) Incest when committed against a child under age fourteen; 
h) Indecent liberties; 

i) Kidnapping in the second degree; 
0) Leading organized crime; 
k) Manslaughter in the first degree; 

1) Manslaughter in the second degree; 

m) Promoting prostitution in the first degree; 
n) Rape in the third degree; 

o) Robbery in the second degree; 
p) Sexual exploitation; 
q) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; 

r) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 

s) Any other class B felony offense with a finding of sexual motivation; 
t) Any other felony with a deadly weapon verdict under RCW 9.94A.602; 
u) Any felony offense in effect at any time prior to December 2, 1993, that is comparable to a most

serious offense under this subsection, or any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a most serious offense under this
subsection; 

v)( i) A prior conviction for indecent liberties under RCW 9A.88. 100( 1) ( a), ( b), and ( c), chapter 260, 

Laws of 1975 1st ex. sess. as it existed until July 1, 1979, RCW 9A.44. 100( 1) ( a), ( b), and ( c) as it



existed from July 1, 1979, until June 11, 1986, and RCW 9A.44. 100( 1) ( a), ( b), and ( d) as it existed

from June 11, 1986, until July 1, 1988; 
ii) A prior conviction for indecent liberties under RCW 9A.44. 100( 1)( c) as it existed from June 11, 

1986, until July 1, 1988, if: (A) The crime was committed against a child under the age of fourteen; or
B) the relationship between the victim and perpetrator is included in the definition of indecent

liberties under RCW 9A.44. 100( 1)( c) as it existed from July 1, 1988, through July 27, 1997, or RCW
9A.44. 100( 1) ( d) or (e) as it existed from July 25, 1993, through July 27, 1997. 

30)( 28) " Nonviolent offense" means an offense which is not a violent offense. 
31)( 29) " Offender" means a person who has committed a felony established by state law and is

eighteen years of age or older or is less than eighteen years of age but whose case is under

superior court jurisdiction under RCW 13. 04. 030 or has been transferred by the appropriate juvenile
court to a criminal court pursuant to RCW 13.40. 110. Throughout this chapter, the terms 'offender' 

and " defendant' are used interchangeably. 
32)( 30) " Partial confinement' means confinement for no more than one year in a facility or

institution operated or utilized under contract by the state or any other unit of government, or, if
home detention or work crew has been ordered by the court, in an approved residence, for a
substantial portion of each day with the balance of the day spent in the community. Partial
confinement includes work release, home detention, work crew, and a combination of work crew and
home detention. 

33)(31) " Persistent offender" is an offender who: 

a)( i) Has been convicted in this state of any felony considered a most serious offense; and
ii) Has, before the commission of the offense under (a) of this subsection, been convicted as an

offender on at least two separate occasions, whether in this state or elsewhere, of felonies that

under the laws of this state would be considered most serious offenses and would be included in the

offender score under RCW 9.94A.525; provided that of the two or more previous convictions, at least

one conviction must have occurred before the commission of any of the other most serious offenses
for which the offender was previously convicted; or

b)( i) Has been convicted of: (A) Rape in the first degree, rape of a child in the first degree, child
molestation in the first degree, rape in the second degree, rape of a child in the second degree, or
indecent liberties by forcible compulsion; ( B) any of the following offenses with a finding of sexual
motivation: Murder in the first degree, murder in the second degree, homicide by abuse, kidnapping
in the first degree, kidnapping in the second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, assault of a child in the second degree, or burglary in
the first degree; or (C) an attempt to commit any crime listed in this subsection ( 33) (31)( b)( i); and

ii) Has, before the commission of the offense under (b)( i) of this subsection, been convicted as an

offender on at least one occasion, whether in this state or elsewhere, of an offense listed in ( b)( i) of

this subsection or any federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in ( b)( i) of this subsection. A conviction for rape of a child in the

first degree constitutes a conviction under (b)( i) of this subsection only when the offender was
sixteen years of age or older when the offender committed the offense. A conviction for rape of a

child in the second degree constitutes a conviction under (b)( i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the offense. 
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35)( 32) " Predatory” means: (a) The perpetrator of the crime was a stranger to the victim, as

defined in this section; ( b) the perpetrator established or promoted a relationship with the victim prior
to the offense and the victimization of the victim was a significant reason the perpetrator established

or promoted the relationship; or (c) the perpetrator was: ( i) A teacher, counselor, volunteer, or other
person in authority in any public or private school and the victim was a student of the school under
his or her authority or supervision. For purposes of this subsection, "school" does not include home- 

based instruction as defined in RCW 28A.225.010; ( ii) a coach, trainer, volunteer, or other person in

authority in any recreational activity and the victim was a participant in the activity under his or her
authority or supervision; or ( iii) a pastor, elder, volunteer, or other person in authority in any church



or religious organization, and the victim was a member or participant of the organization under his or

her authority. 
36)(33) " Private school" means a school regulated under chapter 28A. 195 or 28A. 205 RCW. 
37)( 34) " Public school" has the same meaning as in RCW 28A. 150. 010. 
38) 35 " Restitution" means a specific sum of money ordered by the sentencing court to be paid by

the offender to the court over a specified period of time as payment of damages. The sum may
include both public and private costs. 

39)QQ " Risk assessment" means the application of an objective instrument supported by research
and adopted by the department for the purpose of assessing an offender's risk of reoffense, taking
into consideration the nature of the harm done by the offender, place and circumstances of the
offender related to risk, the offender's relationship to any victim, and any information provided to the
department by victims. The results of a risk assessment shall not be based on unconfirmed or
unconfirmable allegations. 

44)(337) " Serious traffic offense" means: 

a) Nonfelony driving while under the influence of intoxicating liquor or any drug ( RCW 46.61. 502), 
nonfelony actual physical control while under the influence of intoxicating liquor or any drug ( RCW
46.61. 504), reckless driving ( RCW 46.61. 500), or hit-and- run an attended vehicle ( RCW
46. 52. 020( 5)); or

b) Any federal, out-of-state, county, or municipal conviction for an offense that under the laws of
this state would be classified as a serious traffic offense under ( a) of this subsection. 

41) " Serious violent offense" is a subcategory of violent offense and means: 
a)( i) Murder in the first degree; 

ii) Homicide by abuse; 
iii) Murder in the second degree; 

iv) Manslaughter in the first degree; 

v) Assault in the first degree; 

vi) Kidnapping in the first degree; 
vii) Rape in the first degree; 

viii) Assault of a child in the first degree; or

ix) An attempt, criminal solicitation, or criminal conspiracy to commit one of these felonies; or
b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a serious violent offense under (a) of this subsection. 
42)( 39) " Sex offense" means: 

a)( i) A felony that is a violation of chapter 9A.44 RCW other than RCW 9A.44. 13041) (12); 

ii) A violation of RCW 9A.64.020; 

iii) A felony that is a violation of chapter 9.68A RCW other than RCW 9.68A. 080; or
iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal

conspiracy to commit such crimes; 
b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable

to a felony classified as a sex offense in ( a) of this subsection; 
c) A felony with a finding of sexual motivation under RCW 9.94A. 835 or 13. 40. 135; or
d) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a sex offense under (a) of this subsection. 
43) 40 " Sexual motivation" means that one of the purposes for which the defendant committed the

crime was for the purpose of his or her sexual gratification. 

44) " Standard sentence range" means the sentencing court's discretionary range in imposing a
nonappealable sentence. 

45)(42) " Statutory maximum sentence" means the maximum length of time for which an offender
may be confined as punishment for a crime as prescribed in chapter 9A. 20 RCW, RCW 9. 92. 010, 
the statute defining the crime, or other statute defining the maximum penalty for a crime. 

46)L43 " Stranger" means that the victim did not know the offender twenty-four hours before the
offense. 



47)(44) "Total confinement" means confinement inside the physical boundaries of a facility or
institution operated or utilized under contract by the state or any other unit of government for twenty- 
four hours a day, or pursuant to RCW 72. 64.050 and 72. 64.060. 

48) 45 " Transition training" means written and verbal instructions and assistance provided by the
department to the offender during the two weeks prior to the offender' s successful completion of the
work ethic camp program. The transition training shall include instructions in the offender's
requirements and obligations during the offender's period of community custody. 

49)(46) "Victim" means any person who has sustained emotional, psychological, physical, or
financial injury to person or property as a direct result of the crime charged. 

50)(47) "Violent offense" means: 

a) Any of the following felonies: 
i) Any felony defined under any law as a class A felony or an attempt to commit a class A felony; 
ii) Criminal solicitation of or criminal conspiracy to commit a class A felony; 
iii) Manslaughter in the first degree; 

iv) Manslaughter in the second degree; 

v) Indecent liberties if committed by forcible compulsion; 
vi) Kidnapping in the second degree; 
vii) Arson in the second degree; 
viii) Assault in the second degree; 

ix) Assault of a child in the second degree; 
x) Extortion in the first degree; 

xi) Robbery in the second degree; 
xii) Drive—by shooting; 
xiii) Vehicular assault, when caused by the operation or driving of a vehicle by a person while

under the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a
reckless manner; and

xiv) Vehicular homicide, when proximately caused by the driving of any vehicle by any person
while under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 

b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable
to a felony classified as a violent offense in ( a) of this subsection; and

c) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a violent offense under (a) or ( b) of this subsection. 

51)( 48) "Work crew" means a program of partial confinement consisting of civic improvement tasks
for the benefit of the community that complies with RCW 9. 94A.725. 

52)( 49) "Work ethic camp" means an alternative incarceration program as provided in RCW
9. 94A.690 designed to reduce recidivism and lower the cost of corrections by requiring offenders to
complete a comprehensive array of real-world job and vocational experiences, character -building
work ethics training, life management skills development, substance abuse rehabilitation, 
counseling, literacy training, and basic adult education. 

53) 50 " Work release" means a program of partial confinement available to offenders who are

employed or engaged as a student in a regular course of study at school. 



APPENDIX " C" 

RCW 9. 94A.507 Reviser' s Notes



Reviser's note: `( 1) The reference to RCW 9. 94A.030( 31)( b) was apparently in error. The

reference should be to RCW 9. 94A.030( 34)( b) . RCW 9. 94A. 030 was subsequently amended by
2010 c 224 § 1 and by 2010 c 274 § 401, changing subsection ( 34) to subsection ( 35). RCW

9. 94A.030 was subsequently amended by 2011 c 87 § 2, changing subsection ( 35) to subsection
36). RCW 9. 94A.030 was subsequently amended by 2015 c 287 § 1, changing subsection ( 36) 

to subsection ( 37). 



APPENDIX " D" 

2010 Wash. Legis. Serv. Ch. 274 Sec. 401 ( S. H.B. 2777) 



Sec. 401. RCW 9. 94A.030 and 2009 c 375 s 4 are each amended to read as follows: 

WA ST 9. 94A.030 >> 

Unless the context clearly requires otherwise, the definitions in this section apply throughout this
chapter. 

1) " Board" means the indeterminate sentence review board created under chapter 9. 95 RCW. 
2) " Collect," or any derivative thereof, "collect and remit," or "collect and deliver," when used with

reference to the department, means that the department, either directly or through a collection
agreement authorized by RCW 9. 94A. 760, is responsible for monitoring and enforcing the offender's
sentence with regard to the legal financial obligation, receiving payment thereof from the offender, 
and, consistent with current law, delivering daily the entire payment to the superior court clerk
without depositing it in a departmental account. 
3) " Commission" means the sentencing guidelines commission. 
4) " Community corrections officer" means an employee of the department who is responsible for

carrying out specific duties in supervision of sentenced offenders and monitoring of sentence
conditions. 

5) " Community custody" means that portion of an offender's sentence of confinement in lieu of
earned release time or imposed as part of a sentence under this chapter and served in the

community subject to controls placed on the offender's movement and activities by the department. 
6) " Community protection zone" means the area within eight hundred eighty feet of the facilities and

grounds of a public or private school. 

7) " Community restitution" means compulsory service, without compensation, performed for the
benefit of the community by the offender. 
8) " Confinement" means total or partial confinement. 

9) " Conviction" means an adjudication of guilt pursuant to Title 10 or 13 RCW and includes a verdict

of guilty, a finding of guilty, and acceptance of a plea of guilty. 
10) " Crime -related prohibition" means an order of a court prohibiting conduct that directly relates to

the circumstances of the crime for which the offender has been convicted, and shall not be

construed to mean orders directing an offender affirmatively to participate in rehabilitative programs
or to otherwise perform affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department. 
11) " Criminal history" means the list of a defendant' s prior convictions and juvenile adjudications, 

whether in this state, in federal court, or elsewhere. 

a) The history shall include, where known, for each conviction ( i) whether the defendant has been
placed on probation and the length and terms thereof; and ( ii) whether the defendant has been

incarcerated and the length of incarceration. 

b) A conviction may be removed from a defendant's criminal history only if it is vacated pursuant to
RCW 9. 96. 060, 9.94A.640, 9. 95.240, or a similar out-of-state statute, or if the conviction has been

vacated pursuant to a governor's pardon. 

c) The determination of a defendant's criminal history is distinct from the determination of an
offender score. A prior conviction that was not included in an offender score calculated pursuant to a

former version of the sentencing reform act remains part of the defendant's criminal history. 
12) " Criminal street gang" means any ongoing organization, association, or group of three or more

persons, whether formal or informal, having a common name or common identifying sign or symbol, 
having as one of its primary activities the commission of criminal acts, and whose members or
associates individually or collectively engage in or have engaged in a pattern of criminal street gang
activity. This definition does not apply to employees engaged in concerted activities for their mutual
aid and protection, or to the activities of labor and bona fide nonprofit organizations or their members
or agents. 

13) " Criminal street gang associate or member" means any person who actively participates in any
criminal street gang and who intentionally promotes, furthers, or assists in any criminal act by the
criminal street gang. 



14) " Criminal street gang -related offense" means any felony or misdemeanor offense, whether in
this state or elsewhere, that is committed for the benefit of, at the direction of, or in association with

any criminal street gang, or is committed with the intent to promote, further, or assist in any criminal
conduct by the gang, or is committed for one or more of the following reasons: 
a) To gain admission, prestige, or promotion within the gang; 
b) To increase or maintain the gang's size, membership, prestige, dominance, or control in any

geographical area; 

c) To exact revenge or retribution for the gang or any member of the gang; 
d) To obstruct justice, or intimidate or eliminate any witness against the gang or any member of the

gang; 

e) To directly or indirectly cause any benefit, aggrandizement, gain, profit, or other advantage for
the gang, its reputation, influence, or membership; or
f) To provide the gang with any advantage in, or any control or dominance over any criminal market

sector, including, but not limited to, manufacturing, delivering, or selling any controlled substance
chapter 69.50 RCW); arson ( chapter 9A.48 RCW); trafficking in stolen property (chapter 9A. 82

RCW); promoting prostitution ( chapter 9A. 88 RCW); human trafficking ( RCW 9A.40. 100); or

promoting pornography (chapter 9. 68 RCW). 
15) " Day fine" means a fine imposed by the sentencing court that equals the difference between the

offender's net daily income and the reasonable obligations that the offender has for the support of
the offender and any dependents. 
16) " Day reporting" means a program of enhanced supervision designed to monitor the offender's

daily activities and compliance with sentence conditions, and in which the offender is required to
report daily to a specific location designated by the department or the sentencing court. 
17) " Department" means the department of corrections. 

18) " Determinate sentence" means a sentence that states with exactitude the number of actual

years, months, or days of total confinement, of partial confinement, of community custody, the
number of actual hours or days of community restitution work, or dollars or terms of a legal financial
obligation. The fact that an offender through earned release can reduce the actual period of

confinement shall not affect the classification of the sentence as a determinate sentence. 

19) " Disposable earnings" means that part of the earnings of an offender remaining after the
deduction from those earnings of any amount required by law to be withheld. For the purposes of
this definition, " earnings" means compensation paid or payable for personal services, whether

denominated as wages, salary, commission, bonuses, or otherwise, and, notwithstanding any other
provision of law making the payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically includes periodic payments pursuant to
pension or retirement programs, or insurance policies of any type, but does not include payments
made under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050, or Title 74 RCW. 

20) " Domestic violence" has the same meaning as defined in RCW 10.99. 020 and 26.50.010. 
21) " Drug offender sentencing alternative" is a sentencing option available to persons convicted of a

felony offense other than a violent offense or a sex offense and who are eligible for the option under
RCW 9.94A.660. 

2-1) LL21 " Drug offense" means: 
a) Any felony violation of chapter 69.50 RCW except possession of a controlled substance (RCW

69.50.4013) or forged prescription for a controlled substance (RCW 69.50.403); 

b) Any offense defined as a felony under federal law that relates to the possession, manufacture, 
distribution, or transportation of a controlled substance; or

c) Any out-of-state conviction for an offense that under the laws of this state would be a felony
classified as a drug offense under (a) of this subsection. 
22)( 23) " Earned release" means earned release from confinement as provided in RCW 9.94A. 728. 

23)(24) "Escape" means: 

a) Sexually violent predator escape ( RCW 9A.76. 115), escape in the first degree (RCW 9A. 76. 110), 
escape in the second degree ( RCW 9A. 76. 120), willful failure to return from furlough ( RCW



72. 66. 060), willful failure to return from work release ( RCW 72. 65.070), or willful failure to be
available for supervision by the department while in community custody (RCW 72.09. 310); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as an escape under (a) of this subsection. 
24)( 26) " Felony traffic offense" means: 
a) Vehicular homicide (RCW 46.61. 520), vehicular assault (RCW 46.61. 522), eluding a police

officer (RCW 46.61. 024), felony hit-and- run injury -accident (RCW 46.52. 020(4)), felony driving while
under the influence of intoxicating liquor or any drug ( RCW 46. 61. 502( 6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug ( RCW 46.61. 504(6)); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a felony traffic offense under (a) of this subsection. 
25)J?61 " Fine" means a specific sum of money ordered by the sentencing court to be paid by the

offender to the court over a specific period of time. 

2&)( 27) " First-time offender" means any person who has no prior convictions for a felony and is
eligible for the first- time offender waiver under RCW 9. 94A.650. 

2-7)LZ81 " Home detention" means a program of partial confinement available to offenders wherein
the offender is confined in a private residence subject to electronic surveillance. 
28) 1 " Legal financial obligation" means a sum of money that is ordered by a superior court of the

state of Washington for legal financial obligations which may include restitution to the victim, 
statutorily imposed crime victims' compensation fees as assessed pursuant to RCW 7. 68.035, court
costs, county or interlocal drug funds, court-appointed attorneys' fees, and costs of defense, fines, 
and any other financial obligation that is assessed to the offender as a result of a felony conviction. 
Upon conviction for vehicular assault while under the influence of intoxicating liquor or any drug, 
RCW 46.61. 522( 1)( b), or vehicular homicide while under the influence of intoxicating liquor or any
drug, RCW 46.61. 520( 1)( a), legal financial obligations may also include payment to a public agency
of the expense of an emergency response to the incident resulting in the conviction, subject to RCW
38.52.430. 

29)(30) " Most serious offense" means any of the following felonies or a felony attempt to commit
any of the following felonies: 
a) Any felony defined under any law as a class A felony or criminal solicitation of or criminal

conspiracy to commit a class A felony; 
b) Assault in the second degree; 

c) Assault of a child in the second degree; 
d) Child molestation in the second degree; 

e) Controlled substance homicide; 

f) Extortion in the first degree; 

g) Incest when committed against a child under age fourteen; 
h) Indecent liberties; 

i) Kidnapping in the second degree; 
0) Leading organized crime; 
k) Manslaughter in the first degree; 

1) Manslaughter in the second degree; 

m) Promoting prostitution in the first degree; 
n) Rape in the third degree; 

o) Robbery in the second degree; 
p) Sexual exploitation; 
q) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; 

r) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 
s) Any other class B felony offense with a finding of sexual motivation; 



t) Any other felony with a deadly weapon verdict under RCW 9.94A.825; 
u) Any felony offense in effect at any time prior to December 2, 1993, that is comparable to a most

serious offense under this subsection, or any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a most serious offense under this
subsection; 

v)( i) A prior conviction for indecent liberties under RCW 9A. 88. 100( 1) ( a), ( b), and ( c), chapter 260, 
Laws of 1975 1st ex. sess. as it existed until July 1, 1979, RCW 9A.44. 100( 1) ( a), ( b), and ( c) as it
existed from July 1, 1979, until June 11, 1986, and RCW 9A.44. 100( 1) ( a), ( b), and ( d) as it existed

from June 11, 1986, until July 1, 1988; 
ii) A prior conviction for indecent liberties under RCW 9A.44. 100( 1)( c) as it existed from June 11, 

1986, until July 1, 1988, if: (A) The crime was committed against a child under the age of fourteen; or
B) the relationship between the victim and perpetrator is included in the definition of indecent

liberties under RCW 9A.44. 100( 1)( c) as it existed from July 1, 1988, through July 27, 1997, or RCW
9A.44. 100( 1) ( d) or (e) as it existed from July 25, 1993, through July 27, 1997; 
w) Any out-of-state conviction for a felony offense with a finding of sexual motivation if the minimum

sentence imposed was ten years or more; provided that the out-of-state felony offense must be
comparable to a felony offense under Title 9 or 9A RCW and the out-of-state definition of sexual
motivation must be comparable to the definition of sexual motivation contained in this section. 
30)( 31 " Nonviolent offense" means an offense which is not a violent offense. 

31)( 332) " Offender" means a person who has committed a felony established by state law and is
eighteen years of age or older or is less than eighteen years of age but whose case is under

superior court jurisdiction under RCW 13.04. 030 or has been transferred by the appropriate juvenile
court to a criminal court pursuant to RCW 13.40. 110. In addition, for the purpose of community
custody requirements under this chapter, "offender" also means a misdemeanor or gross
misdemeanor probationer convicted of an offense included in RCW 9.94A. 501( 1) and ordered by a
superior court to probation under the supervision of the department pursuant to RCW 9. 92. 060, 

9. 95. 204, or 9. 95. 210. Throughout this chapter, the terms "offender" and " defendant' are used

interchangeably. 
32-)(33) " Partial confinement' means confinement for no more than one year in a facility or institution

operated or utilized under contract by the state or any other unit of government, or, if home detention
or work crew has been ordered by the court, in an approved residence, for a substantial portion of
each day with the balance of the day spent in the community. Partial confinement includes work
release, home detention, work crew, and a combination of work crew and home detention. 

33)(334) " Pattern of criminal street gang activity" means: 
a) The commission, attempt, conspiracy, or solicitation of, or any prior juvenile adjudication of or

adult conviction of, two or more of the following criminal street gang -related offenses: 
i) Any "serious violent' felony offense as defined in this section, excluding Homicide by Abuse
RCW 9A. 32. 055) and Assault of a Child 1 ( RCW 9A. 36. 120); 

ii) Any "violent' offense as defined by this section, excluding Assault of a Child 2 ( RCW 9A. 36. 130); 
iii) Deliver or Possession with Intent to Deliver a Controlled Substance (chapter 69.50 RCW); 

iv) Any violation of the firearms and dangerous weapon act (chapter 9.41 RCW); 
v) Theft of a Firearm ( RCW 9A. 56. 300); 

vi) Possession of a Stolen Firearm ( RCW 9A.56. 310); 

vii) Malicious Harassment ( RCW 9A. 36. 080); 

viii) Harassment where a subsequent violation or deadly threat is made (RCW 9A.46.020(2)( b)); 
ix) Criminal Gang Intimidation ( RCW 9A.46. 120); 
x) Any felony conviction by a person eighteen years of age or older with a special finding of

involving a juvenile in a felony offense under RCW 9.94A. 833; 
xi) Residential Burglary ( RCW 9A. 52. 025); 
xii) Burglary 2 ( RCW 9A.52. 030); 
xiii) Malicious Mischief 1 ( RCW 9A.48.070); 

xiv) Malicious Mischief 2 ( RCW 9A.48.080); 

xv) Theft of a Motor Vehicle (RCW 9A. 56. 065); 



xvi) Possession of a Stolen Motor Vehicle ( RCW 9A. 56.068); 

xvii) Taking a Motor Vehicle Without Permission 1 ( RCW 9A.56. 070); 
xviii) Taking a Motor Vehicle Without Permission 2 ( RCW 9A. 56. 075); 
xix) Extortion 1 ( RCW 9A.56. 120); 

xx) Extortion 2 ( RCW 9A.56. 130); 

xxi) Intimidating a Witness ( RCW 9A.72. 110); 
xxii) Tampering with a Witness ( RCW 9A.72. 120); 
xxiii) Reckless Endangerment ( RCW 9A. 36. 050); 
xxiv) Coercion ( RCW 9A.36. 070); 
xxv) Harassment ( RCW 9A.46.020); or

xxvi) Malicious Mischief 3 ( RCW 9A.48.090); 

b) That at least one of the offenses listed in ( a) of this subsection shall have occurred after July 1, 
2008; 

c) That the most recent committed offense listed in ( a) of this subsection occurred within three years
of a prior offense listed in ( a) of this subsection; and

d) Of the offenses that were committed in ( a) of this subsection, the offenses occurred on separate
occasions or were committed by two or more persons. 

Persistent offender" is an offender who: 

a)( i) Has been convicted in this state of any felony considered a most serious offense; and
ii) Has, before the commission of the offense under (a) of this subsection, been convicted as an

offender on at least two separate occasions, whether in this state or elsewhere, of felonies that
under the laws of this state would be considered most serious offenses and would be included in the
offender score under RCW 9. 94A. 525; provided that of the two or more previous convictions, at least

one conviction must have occurred before the commission of any of the other most serious offenses
for which the offender was previously convicted; or
b)( i) Has been convicted of: (A) Rape in the first degree, rape of a child in the first degree, child

molestation in the first degree, rape in the second degree, rape of a child in the second degree, or

indecent liberties by forcible compulsion; (B) any of the following offenses with a finding of sexual
motivation: Murder in the first degree, murder in the second degree, homicide by abuse, kidnapping
in the first degree, kidnapping in the second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, assault of a child in the second degree, or burglary in
the first degree; or (C) an attempt to commit any crime listed in this subsection ( 34) JqS ( b)( i); and

ii) Has, before the commission of the offense under ( b)( i) of this subsection, been convicted as an
offender on at least one occasion, whether in this state or elsewhere, of an offense listed in ( b)( i) of

this subsection or any federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in ( b)( i) of this subsection. A conviction for rape of a child in the

first degree constitutes a conviction under (b)( i) of this subsection only when the offender was
sixteen years of age or older when the offender committed the offense. A conviction for rape of a

child in the second degree constitutes a conviction under ( b)( i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the offense. 

35)jq6j "Predatory" means: ( a) The perpetrator of the crime was a stranger to the victim, as defined

in this section; ( b) the perpetrator established or promoted a relationship with the victim prior to the
offense and the victimization of the victim was a significant reason the perpetrator established or

promoted the relationship; or (c) the perpetrator was: ( i) A teacher, counselor, volunteer, or other
person in authority in any public or private school and the victim was a student of the school under
his or her authority or supervision. For purposes of this subsection, "school" does not include home- 
based instruction as defined in RCW 28A.225.010; ( ii) a coach, trainer, volunteer, or other person in

authority in any recreational activity and the victim was a participant in the activity under his or her
authority or supervision; or ( iii) a pastor, elder, volunteer, or other person in authority in any church
or religious organization, and the victim was a member or participant of the organization under his or

her authority. 
36)( 37) " Private school' means a school regulated under chapter 28A. 195 or 28A.205 RCW. 

37} 38 " Public school" has the same meaning as in RCW 28A. 150.010. 



38)(39) " Repetitive domestic violence offense" means any: 
a)( i) Domestic violence assault that is not a felony offense under RCW 9A.36. 041; 
ii) Domestic violence violation of a no contact order under chapter 10. 99 RCW that is not a

felony offense; 

iii) Domestic violence violation of a protection order under chapter 26. 09, 26. 10, 26. 26, or

26.50 RCW that is not a felony offense; 

iv) Domestic violence harassment offense under RCW 9A.46. 020 that is not a felony offense; 
or

v) Domestic violence stalking offense under RCW 9A.46. 110 that is not a felony offense; or

b) Any federal, out-of-state, tribal court, military, county, or municipal conviction for an
offense that under the laws of this state would be classified as a repetitive domestic violence

offense under (a) of this subsection. 

40) " Restitution" means a specific sum of money ordered by the sentencing court to be paid by the
offender to the court over a specified period of time as payment of damages. The sum may include
both public and private costs. 

393 ( 41) " Risk assessment" means the application of the risk instrument recommended to the

department by the Washington state institute for public policy as having the highest degree of
predictive accuracy for assessing an offender's risk of reoffense. 
40} 42 " Serious traffic offense" means: 

a) Nonfelony driving while under the influence of intoxicating liquor or any drug ( RCW 46.61. 502), 
nonfelony actual physical control while under the influence of intoxicating liquor or any drug ( RCW
46.61. 504), reckless driving ( RCW 46. 61. 500), or hit-and- run an attended vehicle ( RCW
46. 52. 020( 5)); or

b) Any federal, out-of-state, county, or municipal conviction for an offense that under the laws of this
state would be classified as a serious traffic offense under (a) of this subsection. 
41)( 43) " Serious violent offense" is a subcategory of violent offense and means: 
a)( i) Murder in the first degree; 

ii) Homicide by abuse; 
iii) Murder in the second degree; 

iv) Manslaughter in the first degree; 
v) Assault in the first degree; 

vi) Kidnapping in the first degree; 
vii) Rape in the first degree; 

viii) Assault of a child in the first degree; or

ix) An attempt, criminal solicitation, or criminal conspiracy to commit one of these felonies; or
b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a serious violent offense under (a) of this subsection. 
424 44 " Sex offense" means: 

a)( i) A felony that is a violation of chapter 9A.44 RCW other than RCW 9A.44. 130( 12); 
ii) A violation of RCW 9A.64.020; 

iii) A felony that is a violation of chapter 9. 68A RCW other than RCW 9.68A.080; or
iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal

conspiracy to commit such crimes; 
b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable

to a felony classified as a sex offense in ( a) of this subsection; 
c) A felony with a finding of sexual motivation under RCW 9.94A. 835 or 13.40. 135; or
d) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a sex offense under (a) of this subsection. 
43)(45) "Sexual motivation" means that one of the purposes for which the defendant committed the

crime was for the purpose of his or her sexual gratification. 

44)(46) " Standard sentence range" means the sentencing court' s discretionary range in imposing a
nonappealable sentence. 



45)(47) " Statutory maximum sentence" means the maximum length of time for which an offender
may be confined as punishment for a crime as prescribed in chapter 9A.20 RCW, RCW 9. 92. 010, 
the statute defining the crime, or other statute defining the maximum penalty for a crime. 
46) 48 " Stranger" means that the victim did not know the offender twenty-four hours before the

offense. 

47)(449) " Total confinement" means confinement inside the physical boundaries of a facility or
institution operated or utilized under contract by the state or any other unit of government for twenty- 
four hours a day, or pursuant to RCW 72. 64. 050 and 72. 64. 060. 
48)(50) " Transition training" means written and verbal instructions and assistance provided by the

department to the offender during the two weeks prior to the offender's successful completion of the
work ethic camp program. The transition training shall include instructions in the offender's
requirements and obligations during the offender's period of community custody. 
49)(51) " Victim" means any person who has sustained emotional, psychological, physical, or

financial injury to person or property as a direct result of the crime charged. 
5a) 52 " Violent offense" means: 

a) Any of the following felonies: 
i) Any felony defined under any law as a class A felony or an attempt to commit a class A felony; 
ii) Criminal solicitation of or criminal conspiracy to commit a class A felony; 
iii) Manslaughter in the first degree; 

iv) Manslaughter in the second degree; 

v) Indecent liberties if committed by forcible compulsion; 
vi) Kidnapping in the second degree; 
vii) Arson in the second degree; 

viii) Assault in the second degree; 

ix) Assault of a child in the second degree; 

x) Extortion in the first degree; 

xi) Robbery in the second degree; 
xii) Drive-by shooting; 
xiii) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; and

xiv) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 
b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable

to a felony classified as a violent offense in ( a) of this subsection; and
c) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a violent offense under (a) or ( b) of this subsection. 
51)( 53) " Work crew" means a program of partial confinement consisting of civic improvement tasks

for the benefit of the community that complies with RCW 9.94A. 725. 
52)( 54) " Work ethic camp" means an alternative incarceration program as provided in RCW

9.94A.690 designed to reduce recidivism and lower the cost of corrections by requiring offenders to
complete a comprehensive array of real-world job and vocational experiences, character -building
work ethics training, life management skills development, substance abuse rehabilitation, 
counseling, literacy training, and basic adult education. 
53) 55 " Work release" means a program of partial confinement available to offenders who are

employed or engaged as a student in a regular course of study at school. 



APPENDIX " E" 

2011 Wash. Legis. Serv. Ch. 87 Sec. 2 ( S. B. 5011) 



Sec. 2. RCW 9. 94A.030 and 2010 c 274 s 401, 2010 c 267 s 9, 2010 c 227 s 11, and 2010 c 224 s 1
are each reenacted and amended to read as follows: 

WA ST 9. 94A.030 >> 

Unless the context clearly requires otherwise, the definitions in this section apply throughout this
chapter. 

1) " Board" means the indeterminate sentence review board created under chapter 9. 95 RCW. 
2) " Collect," or any derivative thereof, "collect and remit," or "collect and deliver," when used with

reference to the department, means that the department, either directly or through a collection
agreement authorized by RCW 9.94A.760, is responsible for monitoring and enforcing the offender's
sentence with regard to the legal financial obligation, receiving payment thereof from the offender, 
and, consistent with current law, delivering daily the entire payment to the superior court clerk
without depositing it in a departmental account. 
3) " Commission" means the sentencing guidelines commission. 
4) " Community corrections officer" means an employee of the department who is responsible for

carrying out specific duties in supervision of sentenced offenders and monitoring of sentence
conditions. 

5) " Community custody" means that portion of an offender's sentence of confinement in lieu of
earned release time or imposed as part of a sentence under this chapter and served in the

community subject to controls placed on the offender's movement and activities by the department. 
6) " Community protection zone" means the area within eight hundred eighty feet of the facilities and

grounds of a public or private school. 

7) " Community restitution" means compulsory service, without compensation, performed for the
benefit of the community by the offender. 
8) " Confinement" means total or partial confinement. 
9) " Conviction" means an adjudication of guilt pursuant to Title 10 or 13 RCW and includes a verdict

of guilty, a finding of guilty, and acceptance of a plea of guilty. 
10) " Crime -related prohibition" means an order of a court prohibiting conduct that directly relates to

the circumstances of the crime for which the offender has been convicted, and shall not be

construed to mean orders directing an offender affirmatively to participate in rehabilitative programs
or to otherwise perform affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department. 

11) " Criminal history" means the list of a defendant's prior convictions and juvenile adjudications, 
whether in this state, in federal court, or elsewhere. 

a) The history shall include, where known, for each conviction ( i) whether the defendant has been
placed on probation and the length and terms thereof; and ( ii) whether the defendant has been

incarcerated and the length of incarceration. 

b) A conviction may be removed from a defendant's criminal history only if it is vacated pursuant to
RCW 9. 96. 060, 9. 94A.640, 9. 95. 240, or a similar out-of-state statute, or if the conviction has been

vacated pursuant to a governor's pardon. 

c) The determination of a defendant' s criminal history is distinct from the determination of an
offender score. A prior conviction that was not included in an offender score calculated pursuant to a

former version of the sentencing reform act remains part of the defendant' s criminal history. 
12) " Criminal street gang" means any ongoing organization, association, or group of three or more

persons, whether formal or informal, having a common name or common identifying sign or symbol, 
having as one of its primary activities the commission of criminal acts, and whose members or
associates individually or collectively engage in or have engaged in a pattern of criminal street gang
activity. This definition does not apply to employees engaged in concerted activities for their mutual
aid and protection, or to the activities of labor and bona fide nonprofit organizations or their members
or agents. 

13) " Criminal street gang associate or member" means any person who actively participates in any
criminal street gang and who intentionally promotes, furthers, or assists in any criminal act by the
criminal street gang. 



14) " Criminal street gang -related offense" means any felony or misdemeanor offense, whether in
this state or elsewhere, that is committed for the benefit of, at the direction of, or in association with

any criminal street gang, or is committed with the intent to promote, further, or assist in any criminal
conduct by the gang, or is committed for one or more of the following reasons: 
a) To gain admission, prestige, or promotion within the gang; 
b) To increase or maintain the gang' s size, membership, prestige, dominance, or control in any

geographical area; 

c) To exact revenge or retribution for the gang or any member of the gang; 
d) To obstruct justice, or intimidate or eliminate any witness against the gang or any member of the

gang; 

e) To directly or indirectly cause any benefit, aggrandizement, gain, profit, or other advantage for
the gang, its reputation, influence, or membership; or
f) To provide the gang with any advantage in, or any control or dominance over any criminal market

sector, including, but not limited to, manufacturing, delivering, or selling any controlled substance
chapter 69.50 RCW); arson ( chapter 9A.48 RCW); trafficking in stolen property (chapter 9A.82

RCW); promoting prostitution ( chapter 9A. 88 RCW); human trafficking ( RCW 9A.40. 100); or
promoting pornography (chapter 9.68 RCW). 
15) " Day fine" means a fine imposed by the sentencing court that equals the difference between the

offender's net daily income and the reasonable obligations that the offender has for the support of
the offender and any dependents. 
16) " Day reporting" means a program of enhanced supervision designed to monitor the offender's

daily activities and compliance with sentence conditions, and in which the offender is required to
report daily to a specific location designated by the department or the sentencing court. 
17) " Department" means the department of corrections. 

18) " Determinate sentence" means a sentence that states with exactitude the number of actual

years, months, or days of total confinement, of partial confinement, of community custody, the
number of actual hours or days of community restitution work, or dollars or terms of a legal financial
obligation. The fact that an offender through earned release can reduce the actual period of

confinement shall not affect the classification of the sentence as a determinate sentence. 

19) " Disposable earnings" means that part of the earnings of an offender remaining after the
deduction from those earnings of any amount required by law to be withheld. For the purposes of
this definition, "earnings" means compensation paid or payable for personal services, whether

denominated as wages, salary, commission, bonuses, or otherwise, and, notwithstanding any other
provision of law making the payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically includes periodic payments pursuant to
pension or retirement programs, or insurance policies of any type, but does not include payments
made under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050, or Title 74 RCW. 
20) " Domestic violence" has the same meaning as defined in RCW 10. 99.020 and 26.50. 010. 
21) " Drug offender sentencing alternative" is a sentencing option available to persons convicted of a

felony offense other than a violent offense or a sex offense and who are eligible for the option under
RCW 9. 94A.660. 

22) " Drug offense" means: 
a) Any felony violation of chapter 69. 50 RCW except possession of a controlled substance ( RCW

69. 50.4013) or forged prescription for a controlled substance ( RCW 69. 50.403); 

b) Any offense defined as a felony under federal law that relates to the possession, manufacture, 
distribution, or transportation of a controlled substance; or

c) Any out-of-state conviction for an offense that under the laws of this state would be a felony
classified as a drug offense under (a) of this subsection. 
23) "Earned release" means earned release from confinement as provided in RCW 9. 94A. 728. 
24) " Escape" means: 

a) Sexually violent predator escape ( RCW 9A. 76. 115), escape in the first degree ( RCW 9A.76. 110), 
escape in the second degree (RCW 9A. 76. 120), willful failure to return from furlough ( RCW



72. 66.060), willful failure to return from work release ( RCW 72. 65.070), or willful failure to be
available for supervision by the department while in community custody ( RCW 72. 09. 310); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as an escape under ( a) of this subsection. 
25) " Felony traffic offense" means: 
a) Vehicular homicide (RCW 46.61. 520), vehicular assault (RCW 46.61. 522), eluding a police

officer (RCW 46. 61. 024), felony hit-and- run injury -accident (RCW 46. 52. 020(4)), felony driving while
under the influence of intoxicating liquor or any drug ( RCW 46.61. 502( 6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug ( RCW 46.61. 504(6)); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a felony traffic offense under (a) of this subsection. 
26) " Fine" means a specific sum of money ordered by the sentencing court to be paid by the

offender to the court over a specific period of time. 

27) " First-time offender" means any person who has no prior convictions for a felony and is eligible
for the first-time offender waiver under RCW 9. 94A.650. 
28) " Home detention" means a program of partial confinement available to offenders wherein the

offender is confined in a private residence subject to electronic surveillance. 

29) " Homelessness" or " homeless" means a condition where an individual lacks a fixed

regular, and adequate nighttime residence and who has a primary nighttime residence that is: 
a) A supervised, publicly or privately operated shelter designed to provide temporary living

accommodations; 

b) A public or private place not designed for, or ordinarily used as, a regular sleeping
accommodation for human beings; or

c) A private residence where the individual stays as a transient invitee. 

30) " Legal financial obligation" means a sum of money that is ordered by a superior court of the
state of Washington for legal financial obligations which may include restitution to the victim, 
statutorily imposed crime victims' compensation fees as assessed pursuant to RCW 7. 68.035, court
costs, county or interlocal drug funds, court-appointed attorneys' fees, and costs of defense, fines, 
and any other financial obligation that is assessed to the offender as a result of a felony conviction. 
Upon conviction for vehicular assault while under the influence of intoxicating liquor or any drug, 
RCW 46.61. 522( 1)( b), or vehicular homicide while under the influence of intoxicating liquor or any
drug, RCW 46.61. 520( 1)( a), legal financial obligations may also include payment to a public agency
of the expense of an emergency response to the incident resulting in the conviction, subject to RCW
38. 52.430. 

30)jL11 "Minor child" means a biological or adopted child of the offender who is under age eighteen
at the time of the offender's current offense. 

31)( 32) " Most serious offense" means any of the following felonies or a felony attempt to commit
any of the following felonies: 
a) Any felony defined under any law as a class A felony or criminal solicitation of or criminal

conspiracy to commit a class A felony; 
b) Assault in the second degree; 

c) Assault of a child in the second degree; 

d) Child molestation in the second degree; 

e) Controlled substance homicide; 

f) Extortion in the first degree; 

g) Incest when committed against a child under age fourteen; 
h) Indecent liberties; 

i) Kidnapping in the second degree; 
0) Leading organized crime; 
k) Manslaughter in the first degree; 

1) Manslaughter in the second degree; 

m) Promoting prostitution in the first degree; 
n) Rape in the third degree; 



o) Robbery in the second degree; 
p) Sexual exploitation; 
q) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; 

r) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 
s) Any other class B felony offense with a finding of sexual motivation; 
t) Any other felony with a deadly weapon verdict under RCW 9. 94A.825; 
u) Any felony offense in effect at any time prior to December 2, 1993, that is comparable to a most

serious offense under this subsection, or any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a most serious offense under this
subsection; 

v)( i) A prior conviction for indecent liberties under RCW 9A. 88. 100( 1) ( a), ( b), and ( c), chapter 260, 

Laws of 1975 1 st ex. sess. as it existed until July 1, 1979, RCW 9A.44. 100( 1) ( a), ( b), and ( c) as it

existed from July 1, 1979, until June 11, 1986, and RCW 9A.44. 100( 1) ( a), ( b), and ( d) as it existed

from June 11, 1986, until July 1, 1988; 
ii) A prior conviction for indecent liberties under RCW 9A.44. 100( 1)( c) as it existed from June 11, 

1986, until July 1, 1988, if: ( A) The crime was committed against a child under the age of fourteen; or
B) the relationship between the victim and perpetrator is included in the definition of indecent

liberties under RCW 9A.44. 100( 1)( c) as it existed from July 1, 1988, through July 27, 1997, or RCW
9A.44. 100( 1) ( d) or (e) as it existed from July 25, 1993, through July 27, 1997; 
w) Any out-of-state conviction for a felony offense with a finding of sexual motivation if the minimum

sentence imposed was ten years or more; provided that the out-of-state felony offense must be
comparable to a felony offense under Title 9 or 9A RCW and the out-of-state definition of sexual
motivation must be comparable to the definition of sexual motivation contained in this section. 

32)(33) " Nonviolent offense" means an offense which is not a violent offense. 

33) 144 , " Offender" means a person who has committed a felony established by state law and is
eighteen years of age or older or is less than eighteen years of age but whose case is under

superior court jurisdiction under RCW 13. 04.030 or has been transferred by the appropriate juvenile
court to a criminal court pursuant to RCW 13. 40. 110. In addition, for the purpose of community
custody requirements under this chapter, òffender" also means a misdemeanor or gross
misdemeanor probationer convicted of an offense included in RCW 9. 94A. 501( 1) and ordered by a
superior court to probation under the supervision of the department pursuant to RCW 9. 92. 060, 

9. 95.204, or 9.95. 210. Throughout this chapter, the terms "offender" and " defendant" are used

interchangeably. 
34) 1 "Partial confinement" means confinement for no more than one year in a facility or institution

operated or utilized under contract by the state or any other unit of government, or, if home detention
or work crew has been ordered by the court or home detention has been ordered by the department
as part of the parenting program, in an approved residence, for a substantial portion of each day with
the balance of the day spent in the community. Partial confinement includes work release, home
detention, work crew, and a combination of work crew and home detention. 

35)(36) " Pattern of criminal street gang activity" means: 
a) The commission, attempt, conspiracy, or solicitation of, or any prior juvenile adjudication of or

adult conviction of, two or more of the following criminal street gang -related offenses: 
i) Any "serious violent' felony offense as defined in this section, excluding Homicide by Abuse
RCW 9A. 32. 055) and Assault of a Child 1 ( RCW 9A.36. 120); 

ii) Any "violent' offense as defined by this section, excluding Assault of a Child 2 ( RCW 9A. 36. 130); 
iii) Deliver or Possession with Intent to Deliver a Controlled Substance ( chapter 69.50 RCW); 

iv) Any violation of the firearms and dangerous weapon act (chapter 9.41 RCW); 
v) Theft of a Firearm ( RCW 9A. 56. 300); 

vi) Possession of a Stolen Firearm ( RCW 9A.56. 310); 



vii) Malicious Harassment (RCW 9A. 36. 080); 

viii) Harassment where a subsequent violation or deadly threat is made ( RCW 9A.46.020(2)( b)); 
ix) Criminal Gang Intimidation ( RCW 9A.46. 120); 
x) Any felony conviction by a person eighteen years of age or older with a special finding of

involving a juvenile in a felony offense under RCW 9.94A.833; 
xi) Residential Burglary ( RCW 9A. 52. 025); 
xii) Burglary 2 ( RCW 9A.52. 030); 
xiii) Malicious Mischief 1 ( RCW 9A.48. 070); 

xiv) Malicious Mischief 2 ( RCW 9A.48.080); 

xv) Theft of a Motor Vehicle (RCW 9A.56. 065); 

xvi) Possession of a Stolen Motor Vehicle (RCW 9A.56.068); 

xvii) Taking a Motor Vehicle Without Permission 1 ( RCW 9A.56. 070); 
xviii) Taking a Motor Vehicle Without Permission 2 ( RCW 9A.56.075); 
xix) Extortion 1 ( RCW 9A.56. 120); 
xx) Extortion 2 ( RCW 9A.56. 130); 

xxi) Intimidating a Witness (RCW 9A.72. 110); 
xxii) Tampering with a Witness ( RCW 9A. 72. 120); 
xxiii) Reckless Endangerment (RCW 9A. 36.050); 

xxiv) Coercion ( RCW 9A.36.070); 

xxv) Harassment ( RCW 9A.46.020); or

xxvi) Malicious Mischief 3 ( RCW 9A.48.090); 

b) That at least one of the offenses listed in ( a) of this subsection shall have occurred after July 1, 
2008; 

c) That the most recent committed offense listed in ( a) of this subsection occurred within three years
of a prior offense listed in ( a) of this subsection; and

d) Of the offenses that were committed in ( a) of this subsection, the offenses occurred on separate

occasions or were committed by two or more persons. 
3&)(37) " Persistent offender' is an offender who: 

a)( i) Has been convicted in this state of any felony considered a most serious offense; and
ii) Has, before the commission of the offense under (a) of this subsection, been convicted as an

offender on at least two separate occasions, whether in this state or elsewhere, of felonies that
under the laws of this state would be considered most serious offenses and would be included in the
offender score under RCW 9.94A.525; provided that of the two or more previous convictions, at least

one conviction must have occurred before the commission of any of the other most serious offenses
for which the offender was previously convicted; or
b)( i) Has been convicted of: (A) Rape in the first degree, rape of a child in the first degree, child

molestation in the first degree, rape in the second degree, rape of a child in the second degree, or
indecent liberties by forcible compulsion; ( B) any of the following offenses with a finding of sexual
motivation: Murder in the first degree, murder in the second degree, homicide by abuse, kidnapping
in the first degree, kidnapping in the second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, assault of a child in the second degree, or burglary in
the first degree; or (C) an attempt to commit any crime listed in this subsection (W (37)( b)( i); and

ii) Has, before the commission of the offense under (b)( i) of this subsection, been convicted as an
offender on at least one occasion, whether in this state or elsewhere, of an offense listed in ( b)( i) of

this subsection or any federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in ( b)( i) of this subsection. A conviction for rape of a child in the

first degree constitutes a conviction under (b)( i) of this subsection only when the offender was
sixteen years of age or older when the offender committed the offense. A conviction for rape of a

child in the second degree constitutes a conviction under (b)( i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the offense. 

37)J18 " Predatory" means: (a) The perpetrator of the crime was a stranger to the victim, as defined
in this section; ( b) the perpetrator established or promoted a relationship with the victim prior to the
offense and the victimization of the victim was a significant reason the perpetrator established or



promoted the relationship; or ( c) the perpetrator was: ( i) A teacher, counselor, volunteer, or other

person in authority in any public or private school and the victim was a student of the school under
his or her authority or supervision. For purposes of this subsection, "school" does not include home- 

based instruction as defined in RCW 28A.225. 010; ( ii) a coach, trainer, volunteer, or other person in

authority in any recreational activity and the victim was a participant in the activity under his or her
authority or supervision; ( iii) a pastor, elder, volunteer, or other person in authority in any church or
religious organization, and the victim was a member or participant of the organization under his or

her authority; or ( iv) a teacher, counselor, volunteer, or other person in authority providing home- 
based instruction and the victim was a student receiving home-based instruction while under his or
her authority or supervision. For purposes of this subsection: (A) " Home-based instruction" has the
same meaning as defined in RCW 28A.225. 010; and ( 13) " teacher, counselor, volunteer, or other

person in authority" does not include the parent or legal guardian of the victim. 
38) 39 " Private school" means a school regulated under chapter 28A. 195 or 28A.205 RCW. 
3-9)(40) "Public school" has the same meaning as in RCW 28A. 150.010. 
40)( 41) " Repetitive domestic violence offense" means any: 
a)( i) Domestic violence assault that is not a felony offense under RCW 9A.36. 041; 
ii) Domestic violence violation of a no -contact order under chapter 10. 99 RCW that is not a felony

offense; 

iii) Domestic violence violation of a protection order under chapter 26. 09, 26. 10, 26.26, or 26.50

RCW that is not a felony offense; 
iv) Domestic violence harassment offense under RCW 9A.46.020 that is not a felony offense; or
v) Domestic violence stalking offense under RCW 9A.46. 110 that is not a felony offense; or
b) Any federal, out-of-state, tribal court, military, county, or municipal conviction for an offense that

under the laws of this state would be classified as a repetitive domestic violence offense under (a) of

this subsection. 

41)( 42) " Restitution" means a specific sum of money ordered by the sentencing court to be paid by
the offender to the court over a specified period of time as payment of damages. The sum may
include both public and private costs. 

42)J4.31 " Risk assessment' means the application of the risk instrument recommended to the
department by the Washington state institute for public policy as having the highest degree of
predictive accuracy for assessing an offender's risk of reoffense. 
43)J4.41 " Serious traffic offense" means: 
a) Nonfelony driving while under the influence of intoxicating liquor or any drug ( RCW 46. 61. 502), 

nonfelony actual physical control while under the influence of intoxicating liquor or any drug ( RCW
46.61. 504), reckless driving ( RCW 46.61. 500), or hit-and- run an attended vehicle (RCW

46. 52. 020(5)); or

b) Any federal, out-of-state, county, or municipal conviction for an offense that under the laws of this
state would be classified as a serious traffic offense under (a) of this subsection. 

44) 45 " Serious violent offense" is a subcategory of violent offense and means: 
a)( i) Murder in the first degree; 

ii) Homicide by abuse; 
iii) Murder in the second degree; 

iv) Manslaughter in the first degree; 

v) Assault in the first degree; 

vi) Kidnapping in the first degree; 
vii) Rape in the first degree; 
viii) Assault of a child in the first degree; or

ix) An attempt, criminal solicitation, or criminal conspiracy to commit one of these felonies; or
b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a serious violent offense under (a) of this subsection. 
45)J4.61 " Sex offense" means: 
a)( i) A felony that is a violation of chapter 9A.44 RCW other than RCW 9A.44. 132; 
ii) A violation of RCW 9A.64. 020; 



iii) A felony that is a violation of chapter 9. 68A RCW other than RCW 9. 68A.080; 
iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal

conspiracy to commit such crimes; or
v) A felony violation of RCW 9A.44. 132( 1) ( failure to register) if the person has been convicted of

violating RCW 9A.44. 132( 1) ( failure to register) on at least one prior occasion; 

b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable
to a felony classified as a sex offense in ( a) of this subsection; 
c) A felony with a finding of sexual motivation under RCW 9.94A.835 or 13.40. 135; or
d) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a sex offense under (a) of this subsection. 
4&)(47) " Sexual motivation" means that one of the purposes for which the defendant committed the

crime was for the purpose of his or her sexual gratification. 
47)(48) " Standard sentence range" means the sentencing court's discretionary range in imposing a
nonappealable sentence. 

48)(49) "Statutory maximum sentence" means the maximum length of time for which an offender
may be confined as punishment for a crime as prescribed in chapter 9A. 20 RCW, RCW 9. 92. 010, 
the statute defining the crime, or other statute defining the maximum penalty for a crime. 
49}(50) " Stranger" means that the victim did not know the offender twenty- four hours before the

offense. 

50)( 51) " Total confinement" means confinement inside the physical boundaries of a facility or
institution operated or utilized under contract by the state or any other unit of government for twenty- 
four hours a day, or pursuant to RCW 72. 64. 050 and 72.64.060. 
51-)(52) " Transition training" means written and verbal instructions and assistance provided by the

department to the offender during the two weeks prior to the offender's successful completion of the
work ethic camp program. The transition training shall include instructions in the offender's
requirements and obligations during the offender's period of community custody. 
82-) " Victim" means any person who has sustained emotional, psychological, physical, or

financial injury to person or property as a direct result of the crime charged. 
5-3) " Violent offense" means: 

a) Any of the following felonies: 
i) Any felony defined under any law as a class A felony or an attempt to commit a class A felony; 
ii) Criminal solicitation of or criminal conspiracy to commit a class A felony; 
iii) Manslaughter in the first degree; 

iv) Manslaughter in the second degree; 

v) Indecent liberties if committed by forcible compulsion; 
vi) Kidnapping in the second degree; 
vii) Arson in the second degree; 

viii) Assault in the second degree; 

ix) Assault of a child in the second degree; 
x) Extortion in the first degree; 

xi) Robbery in the second degree; 
xii) Drive-by shooting; 
xiii) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; and

xiv) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 
b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable

to a felony classified as a violent offense in ( a) of this subsection; and
c) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a violent offense under (a) or (b) of this subsection. 



54)(55) "Work crew" means a program of partial confinement consisting of civic improvement tasks
for the benefit of the community that complies with RCW 9. 94A.725. 
55)(56) " Work ethic camp" means an alternative incarceration program as provided in RCW

9. 94A.690 designed to reduce recidivism and lower the cost of corrections by requiring offenders to
complete a comprehensive array of real- world job and vocational experiences, character -building
work ethics training, life management skills development, substance abuse rehabilitation, 
counseling, literacy training, and basic adult education. 
56.3( 57) " Work release" means a program of partial confinement available to offenders who are

employed or engaged as a student in a regular course of study at school. 



APPENDIX " F" 

2015 Wash. Legis. Serv. Ch. 287 Sec. 1 ( H.B. 1943) 



Sec. 1. RCW 9. 94A.030 and 2012 c 143 s 1 are each amended to read as follows: 

WA ST 9. 94A.030 >> 

Unless the context clearly requires otherwise, the definitions in this section apply throughout this
chapter. 

1) " Board" means the indeterminate sentence review board created under chapter 9. 95 RCW. 
2) " Collect," or any derivative thereof, "collect and remit," or "collect and deliver," when used with

reference to the department, means that the department, either directly or through a collection
agreement authorized by RCW 9.94A.760, is responsible for monitoring and enforcing the offender's
sentence with regard to the legal financial obligation, receiving payment thereof from the offender, 
and, consistent with current law, delivering daily the entire payment to the superior court clerk
without depositing it in a departmental account. 
3) " Commission" means the sentencing guidelines commission. 
4) " Community corrections officer" means an employee of the department who is responsible for

carrying out specific duties in supervision of sentenced offenders and monitoring of sentence
conditions. 

5) " Community custody" means that portion of an offender's sentence of confinement in lieu of
earned release time or imposed as part of a sentence under this chapter and served in the

community subject to controls placed on the offender's movement and activities by the department. 
6) " Community protection zone" means the area within eight hundred eighty feet of the facilities and

grounds of a public or private school. 

7) " Community restitution" means compulsory service, without compensation, performed for the
benefit of the community by the offender. 
8) " Confinement" means total or partial confinement. 

9) " Conviction" means an adjudication of guilt pursuant to Title 10 or 13 RCW and includes a verdict

of guilty, a finding of guilty, and acceptance of a plea of guilty. 
10) " Crime -related prohibition" means an order of a court prohibiting conduct that directly relates to

the circumstances of the crime for which the offender has been convicted, and shall not be

construed to mean orders directing an offender affirmatively to participate in rehabilitative programs
or to otherwise perform affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department. 
11) " Criminal history" means the list of a defendant's prior convictions and juvenile adjudications, 

whether in this state, in federal court, or elsewhere. 

a) The history shall include, where known, for each conviction ( i) whether the defendant has been
placed on probation and the length and terms thereof; and ( ii) whether the defendant has been

incarcerated and the length of incarceration. 

b) A conviction may be removed from a defendant' s criminal history only if it is vacated pursuant to
RCW 9.96. 060, 9. 94A.640, 9. 95. 240, or a similar out-of-state statute, or if the conviction has been
vacated pursuant to a governor's pardon. 

c) The determination of a defendant's criminal history is distinct from the determination of an
offender score. A prior conviction that was not included in an offender score calculated pursuant to a

former version of the sentencing reform act remains part of the defendant's criminal history. 
12) " Criminal street gang" means any ongoing organization, association, or group of three or more

persons, whether formal or informal, having a common name or common identifying sign or symbol, 
having as one of its primary activities the commission of criminal acts, and whose members or
associates individually or collectively engage in or have engaged in a pattern of criminal street gang
activity. This definition does not apply to employees engaged in concerted activities for their mutual
aid and protection, or to the activities of labor and bona fide nonprofit organizations or their members

or agents. 

13) " Criminal street gang associate or member" means any person who actively participates in any
criminal street gang and who intentionally promotes, furthers, or assists in any criminal act by the
criminal street gang. 



14) " Criminal street gang -related offense" means any felony or misdemeanor offense, whether in
this state or elsewhere, that is committed for the benefit of, at the direction of, or in association with

any criminal street gang, or is committed with the intent to promote, further, or assist in any criminal
conduct by the gang, or is committed for one or more of the following reasons: 
a) To gain admission, prestige, or promotion within the gang; 
b) To increase or maintain the gang' s size, membership, prestige, dominance, or control in any

geographical area; 

c) To exact revenge or retribution for the gang or any member of the gang; 
d) To obstruct justice, or intimidate or eliminate any witness against the gang or any member of the

gang; 

e) To directly or indirectly cause any benefit, aggrandizement, gain, profit, or other advantage for
the gang, its reputation, influence, or membership; or
f) To provide the gang with any advantage in, or any control or dominance over any criminal market

sector, including, but not limited to, manufacturing, delivering, or selling any controlled substance
chapter 69.50 RCW); arson ( chapter 9A.48 RCW); trafficking in stolen property (chapter 9A.82

RCW); promoting prostitution ( chapter 9A. 88 RCW); human trafficking ( RCW 9A.40. 100); promoting
commercial sexual abuse of a minor (RCW 9. 68A. 101); or promoting pornography (chapter 9. 68
RCW). 

15) " Day fine" means a fine imposed by the sentencing court that equals the difference between the
offender's net daily income and the reasonable obligations that the offender has for the support of
the offender and any dependents. 
16) " Day reporting" means a program of enhanced supervision designed to monitor the offender's

daily activities and compliance with sentence conditions, and in which the offender is required to
report daily to a specific location designated by the department or the sentencing court. 
17) " Department" means the department of corrections. 

18) " Determinate sentence" means a sentence that states with exactitude the number of actual

years, months, or days of total confinement, of partial confinement, of community custody, the
number of actual hours or days of community restitution work, or dollars or terms of a legal financial
obligation. The fact that an offender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a determinate sentence. 

19) " Disposable earnings" means that part of the earnings of an offender remaining after the
deduction from those earnings of any amount required by law to be withheld. For the purposes of
this definition, "earnings" means compensation paid or payable for personal services, whether

denominated as wages, salary, commission, bonuses, or otherwise, and, notwithstanding any other
provision of law making the payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically includes periodic payments pursuant to
pension or retirement programs, or insurance policies of any type, but does not include payments
made under Title 50 RCW, except as provided in RCW 50.40.020 and 50. 40.050, or Title 74 RCW. 

20) " Domestic violence" has the same meaning as defined in RCW 10. 99.020 and 26. 50. 010. 
21) " Drug offender sentencing alternative" is a sentencing option available to persons convicted of a

felony offense other than a violent offense or a sex offense and who are eligible for the option under
RCW 9.94A.660. 

22) " Drug offense" means: 
a) Any felony violation of chapter 69.50 RCW except possession of a controlled substance ( RCW

69.50.4013) or forged prescription for a controlled substance (RCW 69.50.403); 

b) Any offense defined as a felony under federal law that relates to the possession, manufacture, 
distribution, or transportation of a controlled substance; or

c) Any out-of-state conviction for an offense that under the laws of this state would be a felony
classified as a drug offense under ( a) of this subsection. 
23) " Earned release" means earned release from confinement as provided in RCW 9. 94A.728. 
24) "Escape" means: 

a) Sexually violent predator escape ( RCW 9A.76. 115), escape in the first degree ( RCW 9A.76. 110), 

escape in the second degree ( RCW 9A.76. 120), willful failure to return from furlough ( RCW



72.66. 060), willful failure to return from work release ( RCW 72. 65.070), or willful failure to be

available for supervision by the department while in community custody ( RCW 72. 09. 310); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as an escape under (a) of this subsection. 
25) " Electronic monitoring" means tracking the location of an individual, whether pretrial or

Posttrial, through the use of technology that is capable of determining or identifying the
monitored individual' s presence or absence at a particular location including, but not limited
to: 

a) Radio freauencv sianalina technoloay. which detects if the monitored individual is or is

individual either leaves the approved location or tampers with or removes the monitoring
device; or

b) Active or passive global positioning system technology, which detects the location of the

monitored individual and notifies the monitoring agency of the monitored individual' s
location. 

226) " Felony traffic offense" means: 
a) Vehicular homicide (RCW 46. 61. 520), vehicular assault (RCW 46. 61. 522), eluding a police

officer (RCW 46.61. 024), felony hit-and- run injury -accident (RCW 46. 52. 020(4)), felony driving while
under the influence of intoxicating liquor or any drug ( RCW 46.61. 502( 6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug ( RCW 46.61. 504(6)); or

b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a felony traffic offense under (a) of this subsection. 
2-&)(27) " Fine" means a specific sum of money ordered by the sentencing court to be paid by the

offender to the court over a specific period of time. 

27)JL81 " First- time offender" means any person who has no prior convictions for a felony and is
eligible for the first-time offender waiver under RCW 9. 94A.650. 
2-8) " Home detention" is a subset of electronic monitoring and means a program of partial

confinement available to offenders wherein the offender is confined in a private residence twenty- 

four hours a day, unless an absence from the residence is approved, authorized, or otherwise

permitted in the order by the court or other supervising agency that ordered home detention, 
and the offender is subject to electronic monitoring. 

29)( 30) " Homelessness" or "homeless" means a condition where an individual lacks a fixed, regular, 

and adequate nighttime residence and who has a primary nighttime residence that is: 
a) A supervised, publicly or privately operated shelter designed to provide temporary living

accommodations; 

b) A public or private place not designed for, or ordinarily used as, a regular sleeping
accommodation for human beings; or

c) A private residence where the individual stays as a transient invitee. 

34)JL11 " Legal financial obligation" means a sum of money that is ordered by a superior court of the
state of Washington for legal financial obligations which may include restitution to the victim, 
statutorily imposed crime victims' compensation fees as assessed pursuant to RCW 7. 68. 035, court
costs, county or interlocal drug funds, court-appointed attorneys' fees, and costs of defense, fines, 
and any other financial obligation that is assessed to the offender as a result of a felony conviction. 
Upon conviction for vehicular assault while under the influence of intoxicating liquor or any drug, 
RCW 46.61. 522( 1)( b), or vehicular homicide while under the influence of intoxicating liquor or any
drug, RCW 46. 61. 520( 1)( a), legal financial obligations may also include payment to a public agency
of the expense of an emergency response to the incident resulting in the conviction, subject to RCW
38. 52. 430. 

a4)( 32) " Minor child" means a biological or adopted child of the offender who is under age eighteen

at the time of the offender's current offense. 

32}JL31 " Most serious offense" means any of the following felonies or a felony attempt to commit
any of the following felonies: 



a) Any felony defined under any law as a class A felony or criminal solicitation of or criminal
conspiracy to commit a class A felony; 
b) Assault in the second degree; 

c) Assault of a child in the second degree; 

d) Child molestation in the second degree; 
e) Controlled substance homicide; 

f) Extortion in the first degree; 

g) Incest when committed against a child under age fourteen; 
h) Indecent liberties; 

i) Kidnapping in the second degree; 
Q) Leading organized crime; 
k) Manslaughter in the first degree; 

1) Manslaughter in the second degree; 

m) Promoting prostitution in the first degree; 
n) Rape in the third degree; 

o) Robbery in the second degree; 
p) Sexual exploitation; 
q) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; 

r) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 
s) Any other class B felony offense with a finding of sexual motivation; 
t) Any other felony with a deadly weapon verdict under RCW 9.94A.825; 
u) Any felony offense in effect at any time prior to December 2, 1993, that is comparable to a most

serious offense under this subsection, or any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a most serious offense under this
subsection; 

v)( i) A prior conviction for indecent liberties under RCW 9A.44. 100( 1) ( a), ( b), and ( c), chapter 260, 

Laws of 1975 1 st ex. sess. as it existed until July 1, 1979, RCW 9A.44. 100( 1) ( a), ( b), and ( c) as it

existed from July 1, 1979, until June 11, 1986, and RCW 9A.44. 100( 1) ( a), ( b), and ( d) as it existed

from June 11, 1986, until July 1, 1988; 
ii) A prior conviction for indecent liberties under RCW 9A.44. 100( 1)( c) as it existed from June 11, 

1986, until July 1, 1988, if: ( A) The crime was committed against a child under the age of fourteen; or
B) the relationship between the victim and perpetrator is included in the definition of indecent

liberties under RCW 9A.44. 100( 1)( c) as it existed from July 1, 1988, through July 27, 1997, or RCW
9A.44. 100( 1) ( d) or (e) as it existed from July 25, 1993, through July 27, 1997; 
w) Any out-of-state conviction for a felony offense with a finding of sexual motivation if the minimum

sentence imposed was ten years or more; provided that the out-of-state felony offense must be
comparable to a felony offense under this title and Title 9A RCW and the out-of-state definition of
sexual motivation must be comparable to the definition of sexual motivation contained in this section. 

33) 34 " Nonviolent offense" means an offense which is not a violent offense. 

34)( 35) " Offender" means a person who has committed a felony established by state law and is
eighteen years of age or older or is less than eighteen years of age but whose case is under

superior court jurisdiction under RCW 13. 04. 030 or has been transferred by the appropriate juvenile
court to a criminal court pursuant to RCW 13.40. 110. In addition, for the purpose of community
custody requirements under this chapter, "offender" also means a misdemeanant or gross
misdemeanant probationer ordered by a superior court to probation pursuant to RCW 9. 92. 060, 
9.95. 204, or 9. 95. 210 and supervised by the department pursuant to RCW 9. 94A. 501 and
9.94A. 5011. Throughout this chapter, the terms `offender" and " defendant' are used

interchangeably. 



3 ) J "Partial confinement" means confinement for no more than one year in a facility or institution
operated or utilized under contract by the state or any other unit of government, or, if home
detention, electronic monitoring, or work crew has been ordered by the court or home detention
has been ordered by the department as part of the parenting program, in an approved residence, for
a substantial portion of each day with the balance of the day spent in the community. Partial
confinement includes work release, home detention, work crew, electronic monitoring, and a
combination of work crew, electronic monitoring, and home detention. 
36)(37) " Pattern of criminal street gang activity" means: 
a) The commission, attempt, conspiracy, or solicitation of, or any prior juvenile adjudication of or

adult conviction of, two or more of the following criminal street gang -related offenses: 
i) Any "serious violent' felony offense as defined in this section, excluding Homicide by Abuse
RCW 9A.32.055) and Assault of a Child 1 ( RCW 9A. 36. 120); 

ii) Any "violent' offense as defined by this section, excluding Assault of a Child 2 ( RCW 9A. 36. 130); 
iii) Deliver or Possession with Intent to Deliver a Controlled Substance (chapter 69.50 RCW); 

iv) Any violation of the firearms and dangerous weapon act (chapter 9. 41 RCW); 
v) Theft of a Firearm ( RCW 9A. 56. 300); 

vi) Possession of a Stolen Firearm ( RCW 9A. 56. 310); 

vii) Malicious Harassment ( RCW 9A.36. 080); 

viii) Harassment where a subsequent violation or deadly threat is made ( RCW 9A.46.020( 2)( b)); 
ix) Criminal Gang Intimidation ( RCW 9A.46. 120); 
x) Any felony conviction by a person eighteen years of age or older with a special finding of

involving a juvenile in a felony offense under RCW 9.94A. 833; 
xi) Residential Burglary (RCW 9A. 52. 025); 
xii) Burglary 2 ( RCW 9A. 52. 030); 
xiii) Malicious Mischief 1 ( RCW 9A.48.070); 

xiv) Malicious Mischief 2 ( RCW 9A.48.080); 

xv) Theft of a Motor Vehicle (RCW 9A.56. 065); 

xvi) Possession of a Stolen Motor Vehicle (RCW 9A. 56. 068); 

xvii) Taking a Motor Vehicle Without Permission 1 ( RCW 9A. 56. 070); 
xviii) Taking a Motor Vehicle Without Permission 2 ( RCW 9A. 56. 075); 
xix) Extortion 1 ( RCW 9A. 56. 120); 

xx) Extortion 2 ( RCW 9A. 56. 130); 

xxi) Intimidating a Witness ( RCW 9A.72. 110); 
xxii) Tampering with a Witness ( RCW 9A.72. 120); 
xxiii) Reckless Endangerment (RCW 9A. 36.050); 

xxiv) Coercion ( RCW 9A. 36.070); 

xxv) Harassment ( RCW 9A.46.020); or

xxvi) Malicious Mischief 3 ( RCW 9A.48.090); 

b) That at least one of the offenses listed in ( a) of this subsection shall have occurred after July 1, 
2008; 

c) That the most recent committed offense listed in ( a) of this subsection occurred within three years

of a prior offense listed in ( a) of this subsection; and

d) Of the offenses that were committed in ( a) of this subsection, the offenses occurred on separate

occasions or were committed by two or more persons. 
37)( 38) " Persistent offender" is an offender who: 

a)( i) Has been convicted in this state of any felony considered a most serious offense; and
ii) Has, before the commission of the offense under (a) of this subsection, been convicted as an

offender on at least two separate occasions, whether in this state or elsewhere, of felonies that

under the laws of this state would be considered most serious offenses and would be included in the

offender score under RCW 9. 94A. 525; provided that of the two or more previous convictions, at least

one conviction must have occurred before the commission of any of the other most serious offenses
for which the offender was previously convicted; or



b)( i) Has been convicted of: (A) Rape in the first degree, rape of a child in the first degree, child
molestation in the first degree, rape in the second degree, rape of a child in the second degree, or
indecent liberties by forcible compulsion; ( B) any of the following offenses with a finding of sexual
motivation: Murder in the first degree, murder in the second degree, homicide by abuse, kidnapping
in the first degree, kidnapping in the second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, assault of a child in the second degree, or burglary in
the first degree; or (C) an attempt to commit any crime listed in this subsection (47) (38)( b)( i); and

ii) Has, before the commission of the offense under (b)( i) of this subsection, been convicted as an
offender on at least one occasion, whether in this state or elsewhere, of an offense listed in ( b)( i) of

this subsection or any federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in ( b)( i) of this subsection. A conviction for rape of a child in the

first degree constitutes a conviction under (b)( i) of this subsection only when the offender was
sixteen years of age or older when the offender committed the offense. A conviction for rape of a

child in the second degree constitutes a conviction under ( b)( i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the offense. 
3-&)JL9J " Predatory" means: ( a) The perpetrator of the crime was a stranger to the victim, as defined

in this section; ( b) the perpetrator established or promoted a relationship with the victim prior to the
offense and the victimization of the victim was a significant reason the perpetrator established or

promoted the relationship; or (c) the perpetrator was: ( i) A teacher, counselor, volunteer, or other

person in authority in any public or private school and the victim was a student of the school under
his or her authority or supervision. For purposes of this subsection, "school" does not include home- 

based instruction as defined in RCW 28A.225.010; ( ii) a coach, trainer, volunteer, or other person in

authority in any recreational activity and the victim was a participant in the activity under his or her
authority or supervision; ( iii) a pastor, elder, volunteer, or other person in authority in any church or
religious organization, and the victim was a member or participant of the organization under his or

her authority; or ( iv) a teacher, counselor, volunteer, or other person in authority providing home- 
based instruction and the victim was a student receiving home-based instruction while under his or
her authority or supervision. For purposes of this subsection: (A) " Home- based instruction" has the

same meaning as defined in RCW 28A.225.010; and ( B) " teacher, counselor, volunteer, or other

person in authority" does not include the parent or legal guardian of the victim. 
39) 40 " Private school" means a school regulated under chapter 28A. 195 or 28A.205 RCW. 
40}(41) " Public school" has the same meaning as in RCW 28A. 150.010. 
41)( 42) "Repetitive domestic violence offense" means any: 
a)( i) Domestic violence assault that is not a felony offense under RCW 9A.36. 041; 
ii) Domestic violence violation of a no -contact order under chapter 10. 99 RCW that is not a felony

offense; 

iii) Domestic violence violation of a protection order under chapter 26. 09, 26. 10, 26.26, or 26.50

RCW that is not a felony offense; 
iv) Domestic violence harassment offense under RCW 9A.46.020 that is not a felony offense; or
v) Domestic violence stalking offense under RCW 9A.46. 110 that is not a felony offense; or
b) Any federal, out-of-state, tribal court, military, county, or municipal conviction for an offense that

under the laws of this state would be classified as a repetitive domestic violence offense under (a) of
this subsection. 

42)( 43) " Restitution" means a specific sum of money ordered by the sentencing court to be paid by
the offender to the court over a specified period of time as payment of damages. The sum may
include both public and private costs. 
43)(44) "Risk assessment" means the application of the risk instrument recommended to the

department by the Washington state institute for public policy as having the highest degree of
predictive accuracy for assessing an offender's risk of reoffense. 
44) 45 " Serious traffic offense" means: 

a) Nonfelony driving while under the influence of intoxicating liquor or any drug ( RCW 46. 61. 502), 
nonfelony actual physical control while under the influence of intoxicating liquor or any drug ( RCW



46. 61. 504), reckless driving ( RCW 46. 61. 500), or hit-and- run an attended vehicle ( RCW

46. 52. 020( 5)); or

b) Any federal, out-of-state, county, or municipal conviction for an offense that under the laws of this
state would be classified as a serious traffic offense under (a) of this subsection. 
45)(46) " Serious violent offense" is a subcategory of violent offense and means: 
a)( i) Murder in the first degree; 

ii) Homicide by abuse; 
iii) Murder in the second degree; 

iv) Manslaughter in the first degree; 

v) Assault in the first degree; 

vi) Kidnapping in the first degree; 
vii) Rape in the first degree; 

viii) Assault of a child in the first degree; or

ix) An attempt, criminal solicitation, or criminal conspiracy to commit one of these felonies; or
b) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a serious violent offense under ( a) of this subsection. 
46) 47 " Sex offense" means: 

a)( i) A felony that is a violation of chapter 9A.44 RCW other than RCW 9A.44. 132; 
ii) A violation of RCW 9A.64.020; 

iii) A felony that is a violation of chapter 9.68A RCW other than RCW 9. 68A.080; 
iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal solicitation, or criminal

conspiracy to commit such crimes; or
v) A felony violation of RCW 9A.44. 132( 1) ( failure to register) if the person has been convicted of

violating RCW 9A.44. 132( 1) ( failure to register) on at least one prior occasion; 

b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable
to a felony classified as a sex offense in ( a) of this subsection; 
c) A felony with a finding of sexual motivation under RCW 9. 94A.835 or 13.40. 135; or
d) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a sex offense under (a) of this subsection. 
47)( 48) " Sexual motivation" means that one of the purposes for which the defendant committed the

crime was for the purpose of his or her sexual gratification. 

48)(49) "Standard sentence range" means the sentencing court's discretionary range in imposing a
nonappealable sentence. 

49)(50) " Statutory maximum sentence" means the maximum length of time for which an offender
may be confined as punishment for a crime as prescribed in chapter 9A.20 RCW, RCW 9.92.010, 
the statute defining the crime, or other statute defining the maximum penalty for a crime. 
50) " Stranger" means that the victim did not know the offender twenty-four hours before the

offense. 

51) 52 " Total confinement" means confinement inside the physical boundaries of a facility or
institution operated or utilized under contract by the state or any other unit of government for twenty- 
four hours a day, or pursuant to RCW 72. 64. 050 and 72. 64.060. 
52-) " Transition training" means written and verbal instructions and assistance provided by the

department to the offender during the two weeks prior to the offender's successful completion of the
work ethic camp program. The transition training shall include instructions in the offender's
requirements and obligations during the offender's period of community custody. 
53)J§ 41 " Victim" means any person who has sustained emotional, psychological, physical, or

financial injury to person or property as a direct result of the crime charged. 
54)( 55) "Violent offense" means: 

a) Any of the following felonies: 
i) Any felony defined under any law as a class A felony or an attempt to commit a class A felony; 
ii) Criminal solicitation of or criminal conspiracy to commit a class A felony; 
iii) Manslaughter in the first degree; 
iv) Manslaughter in the second degree; 



v) Indecent liberties if committed by forcible compulsion; 
vi) Kidnapping in the second degree; 
vii) Arson in the second degree; 

viii) Assault in the second degree; 

ix) Assault of a child in the second degree; 

x) Extortion in the first degree; 

xi) Robbery in the second degree; 
xii) Drive-by shooting; 
xiii) Vehicular assault, when caused by the operation or driving of a vehicle by a person while under

the influence of intoxicating liquor or any drug or by the operation or driving of a vehicle in a reckless
manner; and

xiv) Vehicular homicide, when proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liquor or any drug as defined by RCW 46.61. 502, or by the
operation of any vehicle in a reckless manner; 
b) Any conviction for a felony offense in effect at any time prior to July 1, 1976, that is comparable

to a felony classified as a violent offense in ( a) of this subsection; and
c) Any federal or out-of-state conviction for an offense that under the laws of this state would be a

felony classified as a violent offense under (a) or ( b) of this subsection. 
55} 56 " Work crew" means a program of partial confinement consisting of civic improvement tasks

for the benefit of the community that complies with RCW 9.94A.725. 
56)(57) "Work ethic camp" means an alternative incarceration program as provided in RCW

9.94A.690 designed to reduce recidivism and lower the cost of corrections by requiring offenders to
complete a comprehensive array of real-world job and vocational experiences, character -building
work ethics training, life management skills development, substance abuse rehabilitation, 
counseling, literacy training, and basic adult education. 
57)( 58) "Work release" means a program of partial confinement available to offenders who are

employed or engaged as a student in a regular course of study at school. 
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